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1 Study on Sports Organisersô Rights in the EU 

 EXECUTIVE SUMMARY   

 

 

The legal protection of rights to sporting events (òsports organisers' rightsò) is a contentious issue. 

While in recent years distinct aspects of the problem have been addressed by legislatures and 

courts, both at the national and at the European level, a great deal of legal uncertainty persists. 

Divergent views on the appropriateness, form and scope of such legal protection exist among 

stakeholders and other concerned parties, reflecting the complex nature and multiple functions of 

sports in modern society. The universe of sports and media is a complex network of social and 

commercial relationships with a variety of stakeholders, each one of whom can claim rights or 

specific interests in the value chain of organizing and exploiting sports events, such as clubs, 

leagues, athletes, federations, fans, media content providers, sponsors, owners of sport facilities, 

sports betting operators and news media. 

 

Consequently, the question of protecting sports events is by no means a one-dimensional legal 

issue, and should be framed in a broader socio-economic context. On the one hand, professional 

sport represents a large and fast-growing sector of the European economy ï and in no small 

measure this is due to the commercial significance of sports media rights. On the other hand, sports 

are widely regarded as playing a pivotal role as a ñsocial cohesiveò, an agent of communal, and 

conveyor of moral, values. This helps explain why major sports events qualify in various Member 

States as ñevents of major importanceò for society, subject to special media rules mitigating 

exclusive rights of broadcasters to guarantee viewersô access to these events via free-to-air 

television. 

 

The general objective of this study is to examine and critically assess a number of the most pressing 

questions of substantive law relating to the existence and exercise of sports organisers' rights in the 

EU. The specific objectives of the study are: 

 

¶ To map the legal framework applicable to the origin and ownership of sports organisers' rights 

in the 28 Member States; 

¶ To analyse the nature and scope of sports organisers' rights with regard to licensing practices 

in the field of the media, taking into account relevant EU law provisions;  

¶ To examine the possibility of establishing licensing practices beyond the media field, notably in 

the area of gambling and betting; 

¶ To provide recommendations on the opportunity of EU action to address any problem that may 

be identified in the above mentioned areas of analysis. 

 

 

Protection of sports organisersô rights 

 

Part 1 of the study focuses on the various types of legal protection presently available to the 

organisers of sports events. Property rights are the first category to be addressed. Most sports 

events take place in dedicated venues over which the sports organisers have either ownership or 

exclusive-use rights. This type of exclusivity, carrying the power to exclude unauthorized 

individuals or media from the venue and to allow entry subject to specific contractual conditions, 

serves as an important legal instrument of protection for sports organisers. This scheme is usually 

referred to as ñhouse rightò and while it has not been explicitly recognized by the courts in all 

Member States, it most likely exists and is enforceable everywhere in the EU. 
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Intellectua l property rights comprise the second category. In the case of Premier League v QC 

Leisure the (European) Court of Justice (CJ) has clarified that sports events as such do not qualify 

for copyright protection under EU law. The same does not hold true, however, for the audiovisual 

production, recording and broadcasting of sporting events. The images of sporting events attract 

the interest of constantly growing shares of TV and on-line audiences, and are often of enormous 

commercial value. The various media products resulting from the audiovisual recording and 

broadcasting of sports events give rise to a variety of intellectual property rights, especially in the 

field of copyright and rights related to copyright (neighbouring rights) ï areas that are largely 

harmonized at the EU level. These rights include the copyright in the cinematographic work (film 

work) that, in many cases, is the result of audiovisual coverage, as well as an array of related 

(neighbouring) rights in the recording and broadcasting of the audiovisual registration of the sports 

event. While many of these rights find their origin in EU secondary law, some related rights occur 

only in distinct Member States, such as the special sports organisers right that exists in France 

under the Code du Sport , or the Italian sports audiovisual related right.  

 

A third category of rights examined are so-called ñimage rightsò - rights that protect the commercial 

likeness of sports players and athletes, based on a variety of legal doctrines, such as personality 

rights and right to privacy. While image rights form a heterogeneous legal category untouched by 

harmonization, most Member States do accord some level of legal protection against unauthorized 

commercial uses of playersô images. As recent case law in Germany and the Netherlands suggests, 

players or athletes can, however, not invoke their image rights to prohibit, or require remuneration 

for, audiovisual coverage of sports events in which they participate. 

 

As Part 1 demonstrates, the rights and interests of sports organisers are generally well safeguarded 

at the substantive legal level. The ñhouse rightò gives sports events organisers and clubs (and 

indirectly the sports federations) a right to exclude unauthorized media from the venue, and 

thereby creates leverage for the event organisers to negotiate exclusive contracts regarding media 

coverage. In practice, these contracts may or may not provide for complete or partial transfer(s) to 

the sports organisers of the copyrights and neighbouring rights in the audiovisual recording and 

transmission of the event. Sports events organisers or their federations may, alternatively, elect to 

produce and distribute media coverage of the sports events themselves. Either way, the 

combination of house right, media contract (s), and intellectual property protection of the 

audiovisual recording and broadcast effectively allows the sports event organisers to enjoy 

complete ownership and/or control over the audiovisual rights in the sports events.  

 

 

Sports organisersô rights management in the field of media  

 

Part 2 of this study examines how sports organisersô rights are managed and licensed in the field of 

media. Regarding the marketing of sports media rights, it analytically describes the way in which 

these rights are sold and critically analyses the compatibility of current and evolving licensing 

practices with EU competition law and internal market law. Regarding the exploitation of sports 

media rights, it looks into the limits posed to exclusivity in order to grant access on free-to-air 

television for events of ñhigh importance for the publicò. 
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The marketing of sports media rights: licensing practices  

 

EU competition law enforcement has had a major impact on the way premium sports media rights 

are sold in the EU. Prior to the European Commissionôs precedent decisions on the joint selling of 

sports media rights (UEFA Champions League 2003, DFB 2005, FAPL 2006), the National 

Competition Authorities (NCAs) of various Member States had prohibited this practice on the basis 

of their national competition rules. The Commission, however, made clear that joint selling can be 

deemed compatible with EU competition law, albeit under strict conditions.  

 

Ten years after the UEFA Champions League decision, the joint selling of sports media rights has 

become the dominant practice. Since Italy reintroduced the system of joint selling in 2010, Cyprus, 

Portugal, and Spain are now the last European markets in which first division football clubs sell 

their rights individually. Also for other s ports, the individual sale of media rights is exceptional.  

 

The comparative analysis of EU and national decisional practice reveals that for the most part the 

NCAs have replicated the heavy-handed remedy package designed by the European Commission. 

The ñno single buyerò obligation, a remedy that was exceptionally imposed by the Commission in 

FAPL, is increasingly being emulated at the national level. Only with regard to the duration of 

exclusivity, more and more NCAs are demonstrating a readiness for a more flexible approach (i.e. 

by accepting exclusive rights contracts exceeding three years). 

 

The imposed remedies, facilitated by technological developments, have effectively addressed 

concerns about output restrictions related to joint selling. The problem o f warehousing of rights or 

unused (new media) rights no longer seems to be a concern. The positive impact of EU competition 

law intervention on the supply -side dynamics is all the more evident when considering prevailing 

practices in Member States where NCAs have not (yet) intervened. In these countries, sports media 

rights are still sold in one exclusive bundle, for a long period of time, and without a transparent 

public tender procedure. 

 

EU competition law intervention has been less successful in terms of challenging existing market 

dynamics at the downstream level: the premium sports content bottleneck continues to frustrate 

markets for the acquisition of premium sports media rights. In various markets, the main vertical 

effect of the chosen remedies has been that in the downstream market a duopoly emerged in the 

place of a monopoly. This also has implications for competition in new media markets. The 

emerging trend to market premium sports media rights on a platform -neutral basis favours 

powerful vertica lly integrated media content providers. This risks negating the progress that was 

made in enabling smaller operators to acquire earmarked packages for certain platforms. 

 

The study also examined licensing provisions granting sports media rights on an exclusive 

territorial basis in light of EU internal market law. While initially the CJôs Premier League v QC 

Leisure judgment was considered a game-changer for the way in which sports media rights would 

be marketed in the EU, so far little seems to have changed. The English Premier League has 

responded by introducing new contractual provisions that, unfortunate ly, make consumers 

everywhere in the EU worse off. The de facto imposition of the UK ñclosed periodò rule for Premier 

League matches across Europe, however, again raises questions about the public interest 

dimension of this old -fashioned measure and may indicate competition issues. 
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The exploitation of sports media rights: right to short reporting  

 

The study further analysed the right to short reporting  as enshrined in Article 15 AVMSD and as 

implemented in the national regulatory frameworks of the 28 Member States of the European 

Union. Three scenarios have been tested. The first one sought to determine the conditions of access 

to the signal of a domestic broadcaster which has acquired exclusive TV rights on those events of 

high interest to the public as well as the conditions and modalities of use of the short extracts 

produced. The second scenario is similar to the first one, except that it involved two broadcasters 

established in different EU jurisdictions. It also sought to define which law is applicable to 

determine if an event qualifies as an event of high interest to the public. The last scenario tested the 

possibility for a broadcaster to get access to the venue of an event of high interest to the public to 

exercise its right to short reporting. In addition, the scenario checks whether the right of access to 

the venue extends to a right to record images in margin of the events. 

 

The right of short news reporting is an important element of the EU legal order safeguarding the 

right of broadcasters to have access to ñevents of high interest to the publicò, such as important 

sports events, which are subject to exclusive broadcasting rights. However, the way this right is 

currently framed, allowing Member States the option of either mandating access to the transmitting 

broadcasterôs signals, or requiring direct access to the venue where the event takes place, has 

resulted in some differences in implementation by the Member States (i.e. on the duration of the 

short news reporting).  

 

 

Sports organisersô rights management in the field of gambling 

 

Part 3 of this study examines, from an EU and national legal perspective, the possibility for sports 

organisers to license their exploitation rights beyond the media field, notably in the area of 

gambling. In the last decade or so, the advent and rapid rise of online sports betting services has 

fundamentally altered the relationship between professional sports organi sers and the gambling 

industry, creating commercial and promotional opportunities but also integrity threats for sport. 

The analysis focuses on the existence of a sports organisersô right to consent to the organisation of 

bets (ñright to consent to betsò) and on legal limitations that restrict the licensing of other 

exploitation rights to gambling operators.  

 

 

A sports organisersô right to consent to bets 

 

With the enactment of a new gambling law in 2010, the French legislature, following case law 

precedent recognizing sports bets as a form of commercial exploitation of sports events, introduced 

a right to consent to bets. Apart from France, two other Member States have legally recognized a 

right to consent to bets, namely Poland and Hungary. Sports organisers in these countries, 

however, have so far no experience (Hungary) or only limited experience (Poland) with the actual 

enforcement of this right.  

 

Numerous national and European sports organisers have called for the adoption of a similar right 

at the EU or EU-wide national level. This report  dispels two general misconceptions that seem to 

persist in the debate on the merits of a right to consent to bets. 

 

First, when sports organisers advocate the right to consent to bets as a mechanism to enable a ñfair 

financial returnò from associated betting activity and to preserve the integrity of sport, the 

arguments are commonly framed within a perceived need for more legal protection. In essence, 
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what is asked is the recognition of a broad-scoped sports organisersô right that would cover all kinds 

of commercial exploitation of sports events, including the organisation of bets. The analysis reveals 

however, that the financial and integrity benefits attributed to a right to consent to bets could be 

achieved well outside the framework of private law. A right to consent to bets can be introduced as 

a regulatory condition in gambling legislation without recourse to an express recognition of a 

broad-scoped horizontal sports organisersô right. 

 

Second, the right to consent to bet is not an efficient way to allocate revenue from betting to all 

levels of professional and amateur sport. Whatever the fee structure, the price paid in exchange for 

the right to consent to bets will always be relevant to the volume of bets that a sporting event is able 

to attract. Hence, financial benefits predominantly flow to professional sport and more particularly 

to the organisers of premium sports events. Small or less visible sports are unlikely to benefit from 

this instrument. Furthermore, th ere is no evidence for a link between the financial return stemming 

from a right to consent to bets and the financing of grassroots sports. 

 

The review of the experiences with the implementation of a right to consent to bets in Victoria 

(Australia) and Fra nce further highlights a number of challenges associated with the introduction 

of such an instrument. 

 

Since the exercise of a right to consent to bets is capable of constituting a restriction on the free 

movement of gambling services within the meaning of Article 56 TFEU, it must be justified by an 

imperative requirement in the general interest and comply with the principle of proportionality. 

The CJ has accepted the prevention of fraud as a legitimate objective justification. The financing of 

public inter est activities through proceeds from gambling services, on the other hand, can only be 

accepted as a beneficial consequence that is incidental to the restrictive policy adopted. It follows 

that a strict regulatory framework that genuinely reflects a concer n to prevent the manipulation of 

sports events must accompany the introduction of a right to consent to bets. Of the existing 

regulatory systems, only the Victorian (Australia)  regulatory regime clearly demonstrates a primary 

concern with safeguarding the integrity of sports events and is therefore recommended as a best 

practice model. 

 

Regarding the institutional and operational requirements for the successful implementation of a 

right to consent to bets, it must be concluded that the transaction costs related to this instrument 

are particularly high. The integrity and financial benefits of a right to consent to bets can only be 

fully achieved when it is carefully managed by a national regulatory authority that:  

 

1. actively prosecutes illegal betting services (including the offering of sports bets by licensed 

operators without the sports organisersô consent); 

2. monitors the commercial exploitation of the right to consent to bets to prevent discriminat ory 

or anti -competitive marketing conditions;  

3. provides for an ex post mechanism for complaint handling and dispute resolution;  

4. has the power to conduct on-going monitoring of the partiesô compliance with the mutual rights 

and obligations contained in the contractual agreements. 

 

Given that a number of national regulatory authorities suffer from limited staff and resources, it is 

questionable whether they would be capable of fulfilling this challenging task.  

Gambling advertising restrictions and sports spon sorship 

 

In line with the principle of freedom of contract, sports organisers are in principle free to choose 

the contractual partners for the commercial exploitation of their rights. One main obstacle emerges, 

however. Restrictions on gambling advertising at the national level (may) create difficulties for 
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sports organisers, clubs, and individual athletes to enter into sponsorship agreements with 

gambling operators. 

 

The analysis of regulatory frameworks governing the advertising of gambling services reveals a 

patchwork of different national approaches. The potential for conflicting national restrictions 

causes in particular challenges for organisers of cross-border sports events and for clubs or 

individual athletes participating in such events (as they may be induced to infringe national 

gambling advertising regulations or breach personal sponsorship contracts). 

 

Over and above the lack of consistency across Member States, a widely observed absence of legal 

certainty appears to cause the biggest problem. Even when national gambling advertising 

regulations exist, uncertainties remain about their applicability to sponsorship agreements. For 

example, only a few national gambling advertising regulations clarify the extent to which both 

parties to a sponsorship agreement, i.e. the sponsored party and the gambling operator, can be 

found liable for breaching these regulations. Inconsistencies in the enforcement of the applicable 

regulations make it even more difficult to anticipate the costs of non -compliance. 

 

This legal uncertainty undermines the effectiveness of the measures that seek to protect consumers 

against the financial, social, and health risks associated with gambling. Moreover, it ultimately 

results in considerable market uncertainty and potential losses of sponsorship revenue for sports 

organisers, clubs, and individual athletes. 
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ECN  European Competition Network  

ECTT  European Convention on Transfontier Television  

EEA  European Economic Area 

EFTA  European Free Trade Association 

EHF  European Handball Federation  

EMM  Eredivisie Media & Marketing C.V.  

EU  European Union 
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FAPL  FA Premier League 

FFT  French Tennis Federation 

FIFA  Fédération Internationale de Football  

FIS  Fédération Internationale de Ski / International Ski Federation  

FTA  Free-to-air 

GlüStV  Glücksspielstaatsvertrag / Interstate Gambling Treaty (Germany)  

GRA  Gambling Regulation Act (State of Victoria, Australia)  

IGA  Interactive Gambling Act (Australia)  

IOC  International Olympic Committee  

IPTV  Internet Protocol TV  

KNVB  Koninklijke Nederlandse Voetbalbond / Royal Dutch Football Association (the 

Netherlands) 

LBO  Licensed Betting Offices 

LFP  Ligue de Football Professional (France) 

LNP  Lega Nazionale Professionisti (Italy) 

MLB  Major League Baseball 

NBA  National Basketball Association 

NCA  National Competition Authority  

NFL  National Football League 

NHL  National Hockey League 
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UEFA  Union Européenne de Football Association / Union of European Football 

Associations 

UWG  Gesetz gegen den unlauteren Wettbewerb / Act against Unfair Competition 

VCGLR  Victorian Commission for Gambling and Liqour Regulation  

WIPO  World Intellectual Property Organization  
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 INTRODUCTION TO THE STUDY   

 

 

I   Background  

 

The legal protection of rights to sporting events (òsports organisers' rightsò) is an extremely 

contentious issue. While in recent years distinct aspects of the problem have been addressed by 

legislatures and courts, both at the national and at the European level, a great deal of legal 

uncertainty persist s. Likewise, strongly divergent views exist among stakeholders and other 

concerned parties regarding the appropriateness, form and scope that such legal protection, if 

granted at all, should take.1 The reasons for this plurality o f stances are many, but they are largely 

rooted in the multi -faceted nature - commercial, socio-cultural, and educational - of sport and 

sports related activities. On the one hand, professional sport represents a large and fast-growing 

sector of the European economy ï and in no small measure this is due to the commercial 

significance of sports media rights.2 National and international sports organisations are leading 

commercial actors: their decisions contribute not only to the regulation of professional sp orts, but 

also have an impact on the growth of the respective economies. On the other hand, sport is widely 

regarded as playing a pivotal role in modern society as a ñsocial cohesiveò, an agent of communal, 

and conveyor of moral, values. Moreover, amateur sport, to which professional sport is directly 

linked by way of various institutional and financial arrangements, contribute s significantly to 

public health and welfare, especially but not exclusively for the young. Sport in the modern world 

ostensibly serves as an essential thread of the social fabric, and this thinking helps explain why 

major sports events qualify in most Member States ï in line with the Audiovisual Media Service s 

Directive ï as ñevents of major importanceò, subject to special media rules mitigating exclusive 

rights of broadcasters. Similarly, the public news value inherent in the reporting of sports events is 

reflected in the right to short reporting that is also enshrined in the Directive.  

 

Another important factor that contributes to the reported uncertainty and complexity is the sheer 

number of stakeholders involved in the organization of sport s events. Sport has developed into a 

complex network of business relationships with a variety of stakeholders, each one of whom can 

claim rights or specific interests in the value chain of organizing and exploiting sport s events. Clubs, 

leagues, athletes, federations, media content providers, sponsors, owners of sports facilities, sports 

betting operators, and news media all contribute to a complex web of commercial relationships that 

need to be properly addressed. 

 

 

II   Objectives  

 

By looking at a range of questions crucial to the existence and exploitation of sports organisersô 

rights in and beyond the media sector, this study aims to enhance the general knowledge from the 

perspective of the EU legal framework and to assess the desirability of future actions in the field. 

 

The general objective of this study is to provide a comprehensive analysis of some of the issues 

related to sports organisers' rights from an EU perspective, and to formulate suggestions as to 

whether EU action is needed to address any identified problem. In its Communication ñDeveloping 

                                                           
1 As observed by the Expert Group on Sustainable Financing of Sport (XG FIN), the discussion around sports rights at both an 
European and national level is ñvery much underdevelopedò. Expert Group on Sustainable Financing of Sport, Strengthening 
financial solidarity mechanisms within sport, December 2012.  
2 See e.g. European Commission, ñSport keeps not only you, but also industry fitò (Memo), 21 January 2014; SportsEconAustria 
et al, ñStudy on the Contribution of Sport to Economic Growth and Employment in the EUò (2012). 
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the European Dimension in Sportò, the European Commission highlighted the importance it 

attributes to these issues by stressing that: 

 

ñExploitation of intellectual property rights in the area of sport, such as licensing of 

retransmission of sport s events or merchandi sing, represents important sources of income for 

professional sports. Revenue derived from these sources is often partly redistributed to lower 

levels of the sports chain. The Commission considers that, subject to full compliance with EU 

competition law an d Internal Market rules, the effective protection of these sources of revenue is 

important in guaranteeing independent financing of sport s activities in Europeò.3 

 

The European Commission has set the following specific objectives for this study: 

 

1. To map the legal framework applicable to the origin and ownership of rights to sport s events 

(sports organisers' rights) in the 28 Member States; 

2. To analyse the nature and scope of sports organisers' rights with regard to licensing practices 

in the field of the media, taking into account relevant EU law provisions;  

3. To examine the possibility of establishing licensing practices beyond the media field, notably in 

the area of gambling and betting; 

4. To provide recommendations on the opportunity of EU action to address any problem that may 

be identified in the above mentioned areas of analysis. 

 

It must be emphasized that the scope of this study, and consequently the research questions drafted 

and conclusions reached, mainly concerns aspects of substantive law. Enforcement of rights and 

legal procedure are not among the objectives of the study, and neither are rules on (secondary) 

liability for infringement of rights. This is an important observation since the unauthorized 

retransmission over the Internet of sports-related content is considered, as will be seen, one of the 

major threats to right -holdersô commercial interests. 

 

While substantive law, liability, and enforcement rules are necessarily correlated they belong to 

different levels of legal and classificatory analysis. Substantive law looks at the justification, 

existence and functioning, including the availability of remedies, of a given right or set of rights. 

Enforcement, which is intimately connected with procedural law, looks at the mechanisms to make 

those remedies available and effective in practice, whereas liability rules are particularly relevant 

in respect of online intermediaries that do transmit illegal content made available by third parties. 4 

 

 

III   Research questions  

 

The first set of questions this study addresses concerns the existence, the nature, and the 

scope of sports organisersô rights on the basis of property and intellectual property 

rights.  

                                                           
3 European Commission, Communication ñDeveloping the European Dimension of Sport in the EUò (2011) COM(2011) 12 final, 
section 3.2. 
4 In EU copyright and neighbouring rights law, substantive legal provisions are present in a number of Directives that are object 
of analysis in this study. In the field of intellectual property enforcement rules are harmonized to a significant extent by the EU 
Enforcement Directive.  See Directive 2004 /48/EC of the European Parliament and of the Council of 29 April 2004 on the 
enforcement of intellectual property rights.  Rules on secondary liability of online intermediaries are not harmonized, albeit that 
the EU E-Commerce Directive does provide for certain immunities.  See Directive 2000/31/EC of the European Parliament and of 
the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic commerce, in the 
Internal Market.  
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Although the European Court of Justice (CJ) has held that sports events as such are not the subject 

matter of copyright protection, 5 and match fixtures are not amenable to the database sui generis 

right, 6 many other questions regarding the protection of sporting events, especially at the national 

level of the 28 Member States, remain unanswered. As the CJ puts it: ñ... sporting events, as such, 

have a unique and, to that extent, original character which can transform them into subject -

matter that is worthy of protection comparable to the protection of works, and that pr otection 

can be granted, where appropriate, by the various domestic legal orders ò.7 As will be seen in the 

first part of the study, there are multiple approaches that Member States have followed to protect 

(certain aspects of) the organization of sports events vis-à-vis the media and other users. 

 

Indeed, while a sports event as such under current EU and national rules does not qualify for 

copyright or  neighbouring rights protection, the same does not necessarily hold true for the 

audiovisual recording of a sporting event, nor for its broadcasting. Additionally, extensive legal 

remedies are available to sports organisers based on the ownership or exclusive use of the venue 

(land, stadium, infrastructures) where the sport s performance takes place. These remedies are 

commonly referred to as ñhouse rightò and they represent the legal basis for the conclusion of 

specific contractual agreements with persons or entities attending the event (e.g. spectators, media, 

broadcasters, and sponsors).8 

 

The existing property and intellectual property based protection for sport s events inevitably cause 

a tension with the fundamental rights ï protected, inter alia, by the European Convention on 

Human Rights and the Charter of Fundamental Rights of the EU ï of the media and other users to 

conduct a business, and the rights of the media and the general public to impart or receive 

information. Both the national and EU legislator s have sought to balance these conflicting rights 

by e.g. defining the modalities and conditions regarding the right to make short news reports.9 

 

The first part of this study focuses on the first side of this equation: the relevant rules regarding the 

protection of sports events, whereas the second side, the right of short reporting, is discussed in the 

second part of the study. 

 

A second set of questions concerns the exploitation of sports organisersô rights by the 

media . 

 

For decades professional sports organisers and the media have developed a symbiotic relationship. 

The coverage of premium sports events constitutes vital input for media content providers, capable 

of attracting large audiences that are appealing for advertisers. Conversely, media content 

providers act as an important revenue source and promotional tool for sport. The emergence of 

digita l technology and the Internet has also created new opportunities to self-exploit media rights, 

in particular for organisers of ñsmallerò sports that previously had little or no media exposure. 

 

                                                           
5 See Joined Cases C-403/08 and C -429/08 Football Association Premier League Ltd and others v QC Leisure and others and 
Karen Murphy v Media Protection Services Ltd (2011) ECR I-9083. 
6 See Case C-604/10 Football Dataco Ltd and Others v Yahoo! UK Ltd and Others, 1 March 2012 (nyr); Case C-203/02 British 
Horseracing Board Ltd v William Hill Organization Ltd (2004) ECR I -10415; Case C-338/02 Fixtures Marketing Ltd v Svenska 
AB, (2004) ECR I-10497. 
7 Joined Cases C-403/08 and C -429/08 Football Association Premier League Ltd and others v QC Leisure and others and Karen 
Murphy v Media Protection Services Ltd (2011) ECR I-9083, para. 100. 
8 Commercial interests of sport organisers, particularly clubs, may also be protected by trademark rights or rights in trade na mes. 
These rights, however, remain outside the scope of this study: they are primarily relevant for merchandising activities and 
generally do not concern or affect the media uses of sport events that are central to this study. 
9 Pursuant to Article 17(1) of the Charter of Fundamental Rights of the EU, everyone has the right to own, use, dispose of and 
bequeath his or her lawfully acquired possessions (ñright to propertyò). The use of property, however, may be regulated by law in 
so far as is necessary for the general interest. See e.g. Case C-201/11 P UEFA v. Commission, 18 July 2013 (nyr), para. 101. 
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The analysis of the ways in which sports organisersô rights are managed in the media field is at the 

core of the second part of the study. It provides an in-depth legal analysis of the systems and 

practices related to the commercial exploitation of sports media rights in a constantly evolving 

media landscape. Particular attention is given to the way in which legal provisions, such as 

competition law and media law, govern the way in which premium sports media rights are 

marketed and exploited in the EU. 

 

A third set of questions concerns the exploitation of sports orga nisersô rights beyond the 

media field, notably by gambling operators . 

 

In the last decade or so, the advent and rapid rise of online sports betting services has 

fundamentally altered the relationship between professional sports organisers and the gambling 

industry, creating commercial and promotional opportunities but also integrity threats for sport. 

The changes currently being made to the national legislative frameworks regulating gambling, and 

in particular online betting, services have significant direc t or indirect implications for (1) the 

funding of sport, (2) the commercial partnerships between sports organisers and gambling 

operators (i.e. sponsorship), and (3) the preservation of the integrity of sport. These issues are 

central to the third part of the study, which analyses, from an EU and national legal perspective, 

the possibility of extending sports organisersô rights management practices in the media field to the 

area of gambling and betting. 

 

 

IV   Interests of stakeholders  

 

The specific interests of stakeholders have been identified firstly by way of desk research into 

relevant literature, case law, and policy documents, and secondly by interrogating the experts from 

various stakeholder organizations that attended the expert workshops organised in the context of 

this study.10 These interests, summarized in the following sections, are recurring key issues of 

analysis and evaluation in the entire study. 

 

 

Interests of sport s organisers  

 

The main arguments brought by the sports organisers, as emerged during the expert workshops, 

are structured around the multi -faceted nature of sport set out above. On the one hand, sport 

(especially professional sport) plays a major role in national and international economies, both in 

terms of GDP and employment. On the other hand, sport (especially amateur sport) is practiced by 

large numbers of people and carries the clear potential for positive effects on social well-being, both 

in terms of health and education, especially for the young. A key point in the sport s organisersô line 

of arguments is that these amateur and grass-root sports activities are partly financed by revenues 

redistributed from professional sports. 11 

 

Given these important economic and social functions, sports organisers argue that sport deserves 

more legal protection than what is currently  available at the EU level and in the majority of the 

Member States. This argument for extra protection has become particularly compelling during 

recent years because new technologies have increased the potential harm that the unauthorized use 

                                                           
10 See the section on methodology below for details. 
11 See European Commission, Communication; ñDeveloping the European Dimension in Sportò (2012) COM(2011) 12 final, 9-10; 
See also more generally Eurostrategies, CDES, AMNYOS and the German Sport Institute of Cologne, ñStudy on the funding of 
grassroots sports in the EU with a focus on the internal market aspects concerning legislative frameworks and systems of 
financingò (2011). 
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of sport-related content and information can cause to the legitimate interests of those who take the 

risk (organizational and financial) to coordinate the sport s event. In this regard, sports organisers 

identify two ma in threats.  

 

The first threat is the unauthorized rebroadcasting (especially on-line) of televised matches. Live 

streaming, usually from websites based outside the EU, has become the most common form of 

unauthorized dissemination of sports content. The rel ative technical ease of setting up this type of 

website, combined with the practical difficulties of enforcing content -related rights against the 

providers of these services, explains their ñsuccessò. While calls for legal protection of sports 

content against digital piracy can be easily extended to unauthorized uses of other types of content 

on-line (potentially diluting the argument of the ñspecialityò of sport12), it is true that wh ereas for 

other types of illegally transmitted content such as music or movies the temporal dimension is 

important, for live sport s events it is crucial. Live televised sports events, sports organisers argue, 

are extremely time-sensitive; much or all of their value is exhausted immediately upon the live 

transmission of the event. Accordingly, whereas a legal remedy that effectively blocks the online 

availability of the protected content withi n a few days from giving notice might be deemed adequate 

for illegally -available music or videos, it is not for the unauthorized live streaming of sport s events. 

Therefore, sports organisers have on various occasions informed the Commission of their need for 

novel and more effective legal tools protecting from the unauthorized use of sports content. One 

such novel remedy identified by the sports organisers would target the advertising revenues of the 

illegal streaming sites. By blocking the advertisement and the connected revenues, sports 

organisers argue, the entire business model based on the unauthorized streaming of sports events 

might be halted.13 

 

The second threat is the unauthorized use of sports events by sports betting operators. In this 

context, sports organisers have repeatedly put forward the argument that sports bets are a form of 

commercial exploitation of sports events that warrants some form of ñfair financial returnò. In the 

same way that the exploitation of sports events by (for example) media content operators creates 

revenue for sport, sports organisers should participate in the financial profits generated by this type 

of commercial activity. The explicit recognition of a sports organisersô right to consent to bets, as 

introduced in France in 2010, would reflect this principle. A related, but distinct, claim is that such 

a right to consent to bets would enable sports organisers to preserve the integrity of their events. 

First, it would establish a statutory obligation for betting operators t o work in partnership with 

sports organisers. According to contractual provisions agreed upon by the involved parties, 

reciprocal obligations concerning fraud detection and prevention could be introduced. Second, the 

financial remuneration paid by the bett ing operators would contribute to the investment of sports 

organisers in preventive anti-match fixing measures.14 

 

 

Interests of athletes 

 

Athletes are the lifeblood of the sports event. While it is still possible to imagine a sport s event in 

the absence of a stadium or a properly maintained field or track, it is axiomatic that without the 

athletes there is no sport. Given their essential role in sports, professional athletes argue that they 

                                                           
12 See European Commission, White Paper on Sport (2007) COM(2007) 391 final, sec. 3.2.5 (ñThe protection and enforcement of 
intellectual property rights is an important issue for sport right -holders, although the sport sector hardly differs from other 
business sectors in this respect and faces similar challengesò). 
13 See submissions of the Sport Rights Owners Coalition, Football Association, and Bundesliga to ñConsultation on the Green Paper 
Preparing for a Fully Converged Audiovisual World: Growth, Creation and Values", available at http://ec.europa.eu/digital -
agenda/en/news/consultation -green-paper-preparing-fully -converged-audiovisual-world -growth-creation-and-values (doc. 07. 
Sport Related Entities). 
14 See e.g. various position papers of the Sports Rights Owners Coalition. 

http://ec.europa.eu/digital-agenda/en/news/consultation-green-paper-preparing-fully-converged-audiovisual-world-growth-creation-and-values
http://ec.europa.eu/digital-agenda/en/news/consultation-green-paper-preparing-fully-converged-audiovisual-world-growth-creation-and-values


 

 

19 Study on Sports Organisersô Rights in the EU 

deserve a specific type of protection that can be used and invoked not only towards the 

unauthorized uses of content where their images are recorded, but also as a bargaining tool with 

employers (clubs) and media companies. In the athletes view, in fact, image rights as currently 

structured and exploited can grant a substantial financial return only to a handful of extremely 

famous sportsmen and women, while for the large majority of relatively unknown athletes, this is 

not a realistic option. On the contrary, image rights -based contracts are in many instances used 

ñagainstò athletes by employers to lower their social security, pension or tax contributions.15 

 

On the other side, the activity that athletes perform while playing does not qualify as a work of 

authorship for the purposes of copyright law nor as a performance protected under the law of 

neighbouring (related) rights. In light of this absence of intellectual property protection for the 

specific contribution of athletes, it has been argued that the legal framework should be amended. 

The direction of the amendment, athletes contend, should be towards a specific recognition of their 

image rights and of their ñintellectual creationò (the act of playing) in a way that will effectively 

benefit them not only against unauthorized uses by the media, but also against employers. In 

particular, the athletesô position is that if any specific new right in favour of sports organisers will 

be created (including rights over the commercial exploitation of sport s events and connected 

betting activities) a fair fi nancial return should go to athletes, given their central role in sport.  

 

 

Interests of the media sector 

 

Unsurprisingly, the sport s organisersô and athletesô calls for (enhanced) legal protection tend to be 

opposed by media content operators against which these claims are primarily directed. Public 

broadcasters in particular point out that sport s events are not to be equated with ñnormalò 

entertainment content justifying unfettered exclusive rights protection, but that the eventsô social 

dimension, as set out above, requires that access to the event by the general public is, to a certain 

extent, guaranteed.16 Media content operators may also argue that sports organisers and athletes 

already receive considerable, and steadily increasing, revenues from media exploitation of sports 

events, based on an array of existing legal rights and remedies, which suggests that there is 

effectively no need for enhanced legal protection. Media content operators argue, moreover, that 

broadcasting and other media coverage of sports events invites highly lucrative sponsorship deals 

for the clubs and athletes that would never be possible without the intervention of the media.  

 

 

Interests of the gambling sector  

 

Stakeholders from the gambling (and in particular betting) sector gene rally oppose the calls for the 

recognition of a right to consent to bets. They argue that they already contribute significantly to 

sport and fully respect sports organisersô (intellectual) property rights. First, they contend that the 

development of online gambling and betting services does not affect existing gambling-derived 

revenue channelling systems that have been set up in various Member States to benefit grassroots 

sports (e.g. through national lotteries, tax income or levies) as the offline sector continues to grow. 

Second, they stress that the rise of online sports betting increases the visibility of sport at large and 

creates various new sources of revenue for sports in the form of lucrative sponsorship deals (i.e. 

sponsorship enables them to reach out to sports fans, which are a key target demographic for sports 

betting services) or licensing agreements for live digital media rights or sports data rights. 

                                                           
15 See e.g. EU Athletes and UNI Sport Pro, ñAn analysis of the working conditions of professional sports players of Basketball, 
Hockey, Handball and Rugby across a number of European member statesò (2013). 
16 See e.g. Submission of the European Broadcasting Union (EBU) to ñConsultation on the Green Paper Preparing for a Fully 
Converged Audiovisual World: Growth, Creation and Valuesò (2013). 
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Regarding the increased sports integrity risks, betting operators stress that corruption in sp ort goes 

far beyond the sole remit of sports betting, as demonstrated by various non-betting match fixing 

scandals. 

 

 

V  Methodology  

 

In order to fulfil the different research tasks and to address the twin requirements of (1) 

undertaking comprehensive research into various legal issues related to sports organisersô rights in 

the EU, and (2) providing input for policy formulation, we have combined traditional legal research 

methods (desk research, literature review, document analysis), with an approach based on ñfield 

workò and data collection (qualitative analysis). Such an approach is particularly suitable in light 

of one of the main objectives of this study, which is to map the legal framework and rights 

management practices in the 28 different EU countrie s. 

 

 

Questionnaire  

 

For this purpose a three-part questionnaire was drafted, mirroring the three core research 

questions that the study covers. The first part of the questionnaire concerned the existence, nature, 

and scope of sports organisersô rights. The second part focused on the licensing practices related to 

media rights and image rights. The third was dedicated to the potential for licensing exploitation 

rights to gambling operators .17 

 

Parts one and two of the questionnaire are based on the ñfactual approachò method.18 This approach 

favours the identification, within the selected legal systems, of a variety of aspects that could go 

unnoticed or misinterpreted with a traditional theoretical approach. The factual approach method, 

a quite common and successful approach in the field of comparative law, uses real-case scenarios 

to which national correspondents are asked to respond. The use of real case scenarios, while 

offering a rather precise description of the targeted legal order, allows researchers to overcome the 

possible biases connected with the fact that the lawyer/researcher asking the question has been 

educated in a specific legal system, and is familiar only with his or her own legal categories. 

Part three of the questionnaire follows a more traditional approach (no real -case scenarios) and 

seeks to identify the extent to which sports organisersô rights may be licensed to gambling and 

betting operators. Given the exploratory nature of this assessment, we concluded that a traditional 

approach would be preferable. A traditional approach, in fact, by asking a direct, specific and 

circumscribed question to the national correspondent has the advantage of producing direct and 

uniform answers, and requires less ñtrainingò of the respondents. 

 

The questionnaire was administered to 28 national legal experts (lawyers and legal scholars), 

carefully selected on the basis of their expertise, from the long-established lists of national 

correspondents collaborating with the research partners.19 The names and affiliations of the 

national correspondents is appended to this report as Annex IV. 

                                                           
17 The Questionnaire is attached to this study in Annex V. 
18 See Pierre Bonassies and Rudolf Schlesinger., Formation of Contracts: A Study of the Common Core of Legal Systems  (Oceana 
Publications, New York 1968); Rodolfo Sacco, ñLegal Formants: A Dynamic Approach to Comparative Lawò (1991) 39 The 
American Journal of Comparative Law (1) 1; Mauro Bussani and Ugo Mattei, ñThe Common Core Approach to European Private 
Lawò (1998) 3 Colum. J. Eur. L. 339; Ole Lando, ñThe Common Core of European Private Law and the Principles of European 
Contract Lawò (1998) 21 Hastings International and Comparative Law Review 809 -823. 
19 In line with the chosen methodological approach, national correspondents were instructed to answer questions in a precise way. 
They were asked to indicate first of all the ñoperative ruleò i.e. whether their domestic legal system offers a remedy for that specific 
case. Successively, they had to indicate the ñdescriptive elementsò (called ñdescriptive formantsò in the referenced literature, we 
decided to slightly change the taxonomy to ensure all correspondents would understand it). Descriptive elements refer to the 



 

 

21 Study on Sports Organisersô Rights in the EU 

Analysis of questionnaire and desk research  

 

Once all the 28 questionnaires were answered and returned to our team, the researchers proceeded 

to a first evaluation of the results, focusing at this stage primarily on the completeness of the 

information reported and on the correct application of the methodology. Where any inconsistency 

was found the questionnaires were returned with requests for clarification or additional 

infor mation. During the subsequent analysis, the researchers combined data emerging from the 

questionnaires with the data from our own desk research based on EU and Member Statesô 

legislation, case law and academic literature, and where inconsistencies or doubt emerged, 

researchers again contacted the national correspondent for further clarifications.  

 

Building on the outcomes of the analysis, three workshops were organized where selected experts 

and stakeholders were invited to discuss the most outstanding issues. Each one of the three 

workshops was dedicated to one of the three core questions that constitute the structure of the 

study. The workshops, held under the ñChatham House Ruleò, proved essential for the 

identification of right -holdersô interests and claims, and together with the questionnairesô results 

and desk research, form one of the main pillars on which this study was built. 

 

 

Workshops 

 

The workshops were invitation -only events that brought together a limited number of recognised 

experts, both from practice and academia. The format was intentionally informal and the objective 

was to develop an open discussion on some of the most complex issues connected with the 

conducted research. The arguments and the perspectives that emerged from the discussion served 

as input for the next phases of the study. Experts were welcome to submit brief memos, an 

opportunity accepted by some but by no means all of them. A list of the experts that participated in 

the expert workshops can be found in Annex III.  

 

The first  expert workshop, ñSports organisers' rights and their management in the field 

of mediaò, examined and discussed the existence of sports organisers' rights and their 

management in the media field. Two leading sessions steered the discussion and addressed these 

major questions: 

a) The level of protection that sports organisers enjoy in the EU and whether that level is 

appropriate from a legal and an economic perspective. Themes discussed included the nature 

of the rights protecting sports organisers; how effective the functioning of such rights is; and 

the legal and economic arguments that justify them (Session 1); 

b) The level of access to sporting events that the media enjoy in the EU and whether that level is 

appropriate from a legal and an economic perspective. Themes discussed included the nature 

of the rights granting access to sporting events; how effective the functioning of such rights is; 

and whether they sufficiently protect the public interest to have access to such information 

(Session 2). 

 

                                                           
relevant legal sources (laws, case law, regulations, etc.) necessary for the resolution of the case. Correspondents have been asked 
to report ï by attaching or offering a link to institutional re positories ï all legal sources either in English or, if not available, in its 
original language. Where relevant, correspondents have provided short translations of national sources. Descriptive elements are 
not only reported, but also briefly discussed in the context of the case in order to outline the most relevant peculiarities of the 
domestic legal system. A third and final section is dedicated to ñadditional considerationsò (ñmetalegal formantsò in factual 
approach terminology), a category where correspondents were invited to add considerations that do not fall strictly in the first two 
but which, nonetheless, influence the resolution of the case, or are essential to its comprehension. Supplementary information 
that is not strictly ñlegalò, such as market conditions, or economic, ethical, societal, and institutional considerations, finds its place 
here. The guidelines sent to national correspondents can be consulted in Annex VI.  
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The debate focused on substantive law, regulatory, and policy considerations. Aspects connected 

with the enforcement of rights already available were not part of the discussions and were only 

considered to the extent that they were related to substantive law or regulatory provisions.  

 

The second expert workshop ñGambling-originated funding of (grassroots) sportò was 

aimed at discussing the virtues and challenges of different regulatory approaches to channel 

revenue from gambling activities to sport. Two leading sessions steered the discussion and 

addressed the following major questions: 

a) The recognition of a sports organisersô right to consent to the organisation of bets on a given 

sports event. Themes discussed included the exploration of the merits of introducing a right to 

consent to bets; practical experiences with the implementation of a right to consent to bets in 

France, Poland, and Hungary and its effectiveness; the recipients and use of related financial 

benefits; and compliance with EU internal market law and competition law (Session 1);  

b) Statutory contributions from gambling operators to sport.  Themes discussed included different 

systems of revenue distribution; the recipients of contributions; the transparency of systems of 

revenue distribution; and compliance with EU internal market law and State aid law (Session 

2). 

 

The third expert workshop, ñThe marketing and sale of sports rights (media rights, 

sponsorship, and sports data)ò, discussed current/possible future market trends relating to 

the licensing of sports rights to media companies and other commercial clients, most notably 

betting operators. The debate focused on emerging trends in: 

a) The licensing of sports rights to betting operators. The discussion of commercial and legal 

challenges regarding commercial partnerships between sports organisers and betting 

operators. It focused particularly on the policing and sel ling of live sports data, the sale and 

exploitation of digital media rights (premium sports eve nts versus other sports events), and 

advertising-related restrictions on sponsorship deals (Session 1); 

b) Licensing practices in the media field. To start the discussion, some of the participants were 

invited to briefly discuss their views on the commercial challenges and opportunities they are 

facing in the years to come. Themes discussed included the sales process for sports media 

rights; the exploitation of new m edia rights; the length, duration, and territoriality of exclusive 

contracts; and the emergence of new market players competing for sports media rights 

(including rights holders commercializing their own (digital) media rights) (Session 2).  
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1  SPORTS EVENTS: PROPERTY AND INTELLECTUAL PROPERTY 

 

The first part of this study focuses on the types of legal protection presently available to the 

organisers of sports events. Property rights are the first category to be addressed. Many sports 

events take place in dedicated venues over which the sports organisers have either ownership or 

exclusive-use rights. This type of exclusivity, carrying the power to exclude unauthorized 

individuals from the venue and to allow entry subject to specific conditions, serves as an important 

legal instrument of protection for sports organisers. 20 One of the business models based on such a 

conditional access - the sale of tickets - remains one of the main sources of income for organisers 

of sports events, together with the proceeds of television rights and merchandising.21 More 

importantly, the right of exclusive use of the venue serves as the primary legal basis for the sports 

organisers in their dealing with the media. Property and exclusive use rights of the sport venue will 

be discussed in Section 1.2. 

 

In professional sports today the economic value of media rights regularly surpasses the income 

generated by audience attendance.22 The images of sporting events, whether broadcasted live or 

delayed, attract the interest of constantly growing shares of TV and on-line audiences. The various 

media products resulting from the audiovisual recording and broadcasting of sports events give rise 

to a variety of intellectual property rights, especially in the field of copyright and related rights to 

copyright. These activities and the corresponding rights will be discussed in Sections 1.3 to 1.5. 

 

Likewise, athletes play an essential role in any sports event. This raises the question whether the 

athletes have rights to object to, or share in the proceeds of, the media exploitation of the events. 

As it will be seen below, while athletes cannot usually be considered ñperformersò meriting 

protection  under copyright related rights, there may exist other rights that might support such 

claims, such as rights of privacy, personality, publicity, and image rights. Unlike copyright and 

related rights that are largely harmonized throughout the EU, rights of privacy, personality, 

publicity and image rights are protected heterogeneously in the Member States, with varying levels 

of protection and with different systematic classifications. With this in mind, a general discussion 

of these rights will be developed in Section 1.3.1. 

 

 

1.1  Scope and objectives  

 

The objective of the first part of the study ï represented by Q 1 and Q 3 of the questionnaire ï was 

to understand whether, under Member Statesô legal systems, sports events are protected by 

copyright, rights related to copyright (neighbouring rights, droits voisins , Leistungsschutzrechte, 

naburige rechten , etc.), or protection based on ownership or exclusive use of the venue where 

sports events are played. 

 

The question was intentionally framed ar ound independent recordings by ñusersò and other 

spectators and asked whether this could be held as infringing the holdersô rights. The formulation 

allowed the research team to inquire the double aspect of whether the sports event is protected as 

such, or whether it is protected only when it is expressed in the form of an audiovisual work, moving 

images, or broadcasting signal. In the research teamôs hypothesis, in fact, the audiovisual 

                                                           
20 See Clive Lawrence and Jonathan Taylor, ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: 

Law and Practice  (2nd edition, Tottel Publishing, London 2008) 1077; Simon Gardiner et al, Sports law (4 th edition, Routledge, 

Oxford 2012) 312. 
21 See Clive Lawrence and Jonathan Taylor, ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: 

Law and Practice  (2nd edition, Tottel Publishing, London 2008) 1077.  
22 See SportsEconAustria et al, ñStudy on the Contribution of Sport to Economic Growth and Employment in the EUò (2012). 



 

 

25 Study on Sports Organisersô Rights in the EU 

production of the sports event (usually made by, on behalf of, or licensed by the event or 

competition organiser) as well as its broadcast, are protected by copyright and/or related rights to 

copyright, independent of any eventual form of protection offered to the sports event as such. 

 

The question also probes the presence of so called ñhouse rightsò, that is rights and other 

proprietary prerogatives that emanate from property or exclusive use of the sports venue. 

Therefore, in answering the question, national correspondents were asked not only to look at the 

existence of any copyright and/or rights related to copyright, but also examine on other form s of 

legal protection based on the ownership of the venue, as well as possibly applicable special 

legislative or administrative  rules. 

 

The last part of the case scenario asks whether any of the rights or remedies available under the 

national legal system depend on conditions connected to the level at which the sport is played 

(professional or amateur), whether the sports event is held on private or on publicly -owned and 

public accessible land, whether tickets or any form of membership is required, and finally whether 

the type of sport played (football is used in the case scenario) is relevant. These elements are useful 

to determine the boundaries of the protections offered by national l egal orders, and will be outlined 

in the discussion below to the extent they offered relevant insights. 

 

The next section will discuss the results of Q 1 and Q 3 on the basis of the data collected through 

desk research, the questionnaire and workshops. In the course of the analysis four main systematic 

categories were identified , namely, the sports event as such (1.2); the performance of the sports 

event (1.3); the recording of the sports event (1.4), and finally the broadcasting of the sports event 

(1.5). For each part the relevant forms of protection will be outlined.  

 

 

1.2  The sports event  as such  

 

This section focuses on the legal protection  of the sports event as such, rather than on its recording 

or broadcast. What kind of remedies are available to organisers of sports events in relation to the 

event per se? The section commences with an analysis of the remedies based on the property or 

exclusive use of the venue (also known as ñhouse rightò) and the conditional access that can be 

granted on this basis, followed by considerations on the relevance of the sports event as such in 

light of copyright and related right s. 

 

 

1.2.1  Ownership, exclusive use of the venue, and ñhouse rightsò 

 

Sports events are usually held in dedicated venues, such as stadia, circuits, tracks and the like. 

Typically, access to these can be controlled by the presence of perimeter walls, doors and gates. 

These boundaries not only serve the purpose of delimiting the area where the sports event is played 

(e.g. a squash court, or a swimming pool), but also of physically regulating entrance into the wider 

venue. The possibility to physically exclude access to the venue, and the consequential power that 

vests in the person or entity owning or operating the venue to regulate access are the crucial 

elements constituting the so-called ñhouse rightò. This ñhouse rightò does not represent a strict 

dogmatic legal category with precisely defined boundaries, but is a term that legal scholars and 

courts often employ to refer to a common hermeneutic construction. 23 As is evident in this section, 

                                                           
23 See e.g. Reto Hilty and Frauke Henning-Bodewig, Leistungsschutzrecht für Sportveranstalter? , study commissioned by the 

German Football association, the German Football League, the German Olympic association, and others (2006) 42 et seq. See also 

Boris Paal, Leistungs- und In vestitionsschutz für Sportveranstalter  (Nomos, Berlin 2014) 74 et seq. For case law see e.g.: German 
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the power to control admission is a power that can be utilised in a variety of ways. Admission to the 

venue is usually granted on the basis of the acceptance of terms and conditions that regulate the 

licit stay of an individual or a group of individuals in the venue. This power emanates directly from 

the right to property, which includes, inter alia, the right to use the property and to excl ude others 

from such use. 

 

The organisers of sports events are sometimes the owners but more often the exclusive users (at 

least for that event) of the venue, which normally entails the power to determine the conditions of 

access.24 Ownership of sports facilities is a quite complex issue and ï as the answers to Q 1 indicate 

ï its status varies from country to country, and may be contingent to the type of sport, and the 

success of the team.25 The survey illustrates that, for sports in general, venues are usually publicly 

owned, often by municipalities or city councils. In some instances, infrastructures are owned by 

private companies, but not necessarily by the clubs that use the facilities as their ñhomeò field. Clubs 

usually lease their ñhomeò field on the basis of specific agreements with the public body or private 

company owning the facility. While attention should be paid to the specific agreements on a case-

by-case basis, it can be generally observed that clubs usually are the exclusive users of the venue, at 

least with regard to the events played. This exclusive use right allows the sports event organisers to 

ñexcludeò spectators, journalists, and media from the location, and to set the terms and conditions 

for audience, media, and broadcasters to legally access the venue. 

 

In some professional sports it remains the norm for top clubs to own their home stadia rather than 

leasing them from a local authority or from a private landlord. In these ï numerically limited ï 

cases the ownership of the stadium (and the connected activities, from clubôs museums to 

commercial initiatives such as shops and restaurants), represents one of the clubôs most significant 

commercial assets. 

 

The exclusive use right of the sports organisers can be based either in the right of property of the 

stadium or derive from a contractual agreement between the owner of the stadium and the sports 

organiser; for the purpose of this analysis the origin of such exclusivity, whether property -based or 

contract-based, is however of little importance. The crucial aspect is that there is an exclusivity 

which is based on property rights, and that this exclusivity can be contractually transferred. 26 

 

National courts in multiple Member States have recognized the exclusive rights in the venue of the 

sports organisers and have commonly, but not constantly, referred to the existence of a ñhouse 

rightò in their decisions.27 This finding is no surprise, as the ï explicit or implicit ï recognition of a 

                                                           
Federal Supreme Court (BGH), 8 November 2005, KZR 37/03  (ñHºrfunkrechteò); Dutch Supreme Court (Hoge Raad), 23 October 

1987, NJ 1988, 310 (KNVB v NOS); and also Hoge Raad, 23 May 2003, NJ 2003, 494 (KNVB v Feyenoord); Danish Supreme 

Court U2004 2945 H and U 1982 179 H. Outside the EU see Victoria Park Racing and Recreation Grounds Co. Ltd v Taylor (1937) 

58 CLR 479, HC of A.; Sports and General Press Agency Ltd v óOur Dogsô Publishing Ltd [1917] 2KB 125, CA. Sometimes similar 

doctrinal construction s have been referred to as ñarena rightò however, in the survey it has been found that the term ñarena rightò 

and similar national tran slations are employed to identify rights that are at the exact opposite. An example is the droit d'arène  

reported by the French correspondent that refers to the right of journalists to access the stadium. Due to this terminologica l 

uncertainty only the term ñhouse rightò will be employed to identify the legal phenomenon described in this section. Readers 

should be aware, however, that other names could be found in national literature and case law that might refer, or not, to simil ar 

concepts. 
24 See Clive Lawrence and Jonathan Taylor, ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: 

Law and Practice  (2nd edition, Tottel Publishing, London 2008) 1077. See also Q1 of the questionnaire. 
25 See Q1 contributions of national correspondents.  
26 See Clive Lawrence and Jonathan Taylor, ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: 

Law and Practice  (2nd edition, Tottel Publishing, London 2008) 1119.  
27 See German Federal Supreme Court (BGH), 8 November 2005, KZR 37/03 (ñHºrfunkrechteò); Dutch Supreme Court (Hoge 

Raad), 23 October 1987, NJ 1988, 310 (KNVB v NOS); and also Hoge Raad, 23 May 2003, NJ 2003, 494 (KNVB v Feyenoord); 

Danish Supreme Court U2004 2945 H and U 1982 179 H. Outside the EU see Victoria Park Racing and Recreation Grounds Co. 

Ltd v Taylor (1937) 58 CLR 479, HC of A.; Sports and General Press Agency Ltd v óOur Dogsô Publishing Ltd [1917] 2KB 125, CA. 
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ñhouse rightò is based on two basic pillars of modern legal traditions, namely the right of property 

and contracts. 

 

Accordingly, the owner/exclusive user of the stadium can negotiate ï and in some situations, 

dictate - the conditions, rules, prices etc. that spectators, audiovisual production companies and 

broadcasters have to accept if they want to access the venue and, for media and broadcasters, be 

allowed to do their job. 28 This is done in the terms and conditions that spectators accept when 

purchasing a ticket, as well as in the ñhouse rulesò sometimes publicly posted on the premises of 

the venue in order to inform the attendees. Special agreements with the audiovisual production and 

broadcasting companies are of course also concluded, setting out (inter alia ) the precise terms and 

conditions of the right of th e media companies to report the event(s), payment structures and 

ownership in the broadcast signal (see below Section 2). 

 

The terms of access to the venue that come with the sale of tickets have developed into quite lengthy 

lists of conditions, with diffe rences depending on the type of events and on the commercial 

relevance they represent for the sports organisers. Usually, together with the prohibition to carry 

into the stadium items considered dangerous or otherwise inappropriate, the use of recording and 

broadcasting equipment, the unauthorized transmission and/or recording through mobile phones 

or other recording devices, and sometimes even flash photography, are explicitly forbidden.29 

Yet, these rules are purely contractual. Therefore, in the case in which a spectator has, without 

authorization, succeeded in recording the match on a personal device such as a cell-phone and then 

uploads it to an online platform, he will still be in breach of the contractual agreement with the 

stadium operator, but a thir d party acting in good faith (such as the online platform) will not be 

bound by that agreement. It follows that this third party cannot be forced, merely on this 

contractual basis, to take down the content from the platform.  

 

From a commercial point of vie w, however, the damage caused to sports events organisers by the 

making and posting of illegal amateur recordings of a sports event seems rather negligible.30 

Amateur recordings are usually of significantly lower quality than professional audiovisual 

recordings, and are not normally a market substitute for televised content. As will be discussed 

below, the professional production of sports events commonly involves the use of dozens of cameras 

and a production team of cameramen, directors and production managers, not to mention the 

provision of extra content such as graphics and animations. Nevertheless, irrespective of whether 

this kind of user -generated content is detrimental to the interests of the sports organisers, it must 

be borne in mind that the act of  unauthorized recording is still a breach of contract and the usual 

                                                           
See also Opinion of Advocate General Jääskinen delivered on 12 December 2012, Cases C-201/11 P, C-204/11 P and C-205/11 P, 

UEFA, FIFA v European Commission, 18 July 2013 (nyr) paras. 36-38. The opinion of the Advocate General has been upheld by 

the CJ, although the Court did not make any specific reference to the detailed analysis of property rights developed by the Advocate 

General. 
28 See Simon Gardiner et al, Sports law  (4 th edition,  Routledge, Oxford 2012) 246; Clive Lawrence and Jonathan Taylor, 

ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: Law and Practice  (2nd edition, Tottel 

Publishing, London 2008) 1077, 1092ï1094. 
29 See Simon Gardiner et al, Sports law  (4 th edition, Routledge, Oxford 2012) 318 offering different examples of terms and 

conditions of tickets used during the Olympic Games. Literature is rich of similar examples, see inter alia  Oles Andriychuk, ñThe 

legal nature of premium sports events: IP or not IP?ò in Ian Blackshaw, Steve Cornelius and Robert R Siekmann (eds.) TV rights 

and sport ï legal aspects (T.M.C. Asser Press, The Hague 2009) 137; Clive Lawrence and Jonathan Taylor, ñProprietary rights in 

sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: Law and Practice  (2nd edition, Tottel Publishing, London 2008) 

1077. 
30 During the organized expert workshops, amateur recordings were not identified as a significant threat to the commercial 

interests of sports organisers. This is in line with, e.g., the document submitted to the European Commission consultations by 

representative of sports organisers and leagues, which does not mention recordings by personal-use devices as a threat, see 

submissions of SROC, FA and Bundesliga to ñConsultation on the Green Paper "Preparing for a Fully Converged Audiovisual 

World: Growth, Creation and Values", available at http://ec.europa.eu/digital -agenda/en/news/consultation -green-paper-

preparing-fully -converged-audiovisual-world -growth-creation-and-values (doc. 07. Sport Related Entities). 

http://ec.europa.eu/digital-agenda/en/news/consultation-green-paper-preparing-fully-converged-audiovisual-world-growth-creation-and-values
http://ec.europa.eu/digital-agenda/en/news/consultation-green-paper-preparing-fully-converged-audiovisual-world-growth-creation-and-values
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contract law based remedies are available. The gap in the legal protection of sports organisers, if 

any, is in the absence of a third-party effect.31 

 

By contrast, from the answers to the questionnaires and the workshops it has become apparent that 

a much more serious, if not the most serious, commercial threat arises from the illegal 

retransmission, mostly by streaming web-sites, of live broadcasts or audiovisual recordings of the 

sports events. The unauthorized use of the broadcast and audiovisual recordings will be discussed 

below in Sections 1.3ï1.5. 

 

Of course, a key factor in securing the required exclusivity is the proper drafting of the contracts, 

both between the owner of the stadium and the sports organiser (when they are not the same 

entity), and between the sports organiser and the individuals and companies interested in attending 

the event. Another important factor is the effective control of the venue. For sports events held in 

open public spaces (marathons, mountain biking, etc.), effectively controlling the area merely on 

the basis of the property or exclusive use might be problematic. In such cases, the administrative 

permits usually required by the public authorities to organize these events in open public spaces, 

which are granted to the sports organiser, may create a (more limited) form of  de facto exclusivity. 

 

Advocate General (AG) Jªªskinen offers a succinct perspective when he states that ñcontracts based 

on the power to control access to a specific venue (power usually based on property or exclusive 

right to use) are usually stipulated to determine who and under which conditions can view, film, or 

broadcast the event. However, this is based on a contractual relationship, not on a property right 

(which includes  jus in re , jus ad personam, and intellectual property rights)ò.32 The view expressed 

by the AG is supported by the results of our survey. In the absence of any special form of protection 

(such as the French or the Italian, see below Sections 1.2.5 and 1.4.2.2), and leaving aside (for now) 

the ownership of copyright and neighbouring rights in the televised signals and recordings of the 

events, the possibilities for sports organisers to protect their investments are based primarily on a 

combination of the ownership of, or exclusive right to use, the venue where the event is held, and 

the network of contractual agreements based on that exclusivity. 

 

Case law from the national courts in the EU confirms this. In some cases, courts have further 

elaborated the concept of a ñhouse rightò. For example, the Netherlands Supreme Court has ruled 

that the Dutch Football Association (KNVB) or the clubs were entitled to prohibit, or require 

remuneration, for radio broadcasts on the basis of a ñhouse rightò, i.e. the right to control access to 

the stadiums and make access conditional upon a prohibition to broadcast matches. Accordingly, 

whoever engages in radio broadcasting of a match ñin a stadium or on a terrain where KNVB and 

its clubs organize football matches [...] knowing that the owner or user of the stadium or terrain 

has not consented to the broadcast, acts unlawfully against the owner or user ò.33 However, 

ñmerely informing the publicò or ñreporting on a match after it is overò would not be deemed 

unlawful. In a subsequent decision the Court of Appeal of The Hague held that as a consequence of 

the Supreme Courtôs ñhouse rightò doctrine those rights belonged solely to the club controlling the 

venue, not (jointly) with the Football Federation. The club could therefore exclusively exercise or 

market the rights to televise its home matches.34 The Court of Appealôs decision was subsequently 

                                                           
31 This type of considerations lead some renown doctrine to be skeptical towards the category; See Reto Hilty and Frauke Henning-

Bodewig, Leistungsschutzrecht für Sportveranstalter? , Study commissioned by the German Football association, the German 

Football  League, the German Olympic association, and others (2006) 42. 
32 See Opinion of Advocate General Jääskinen delivered on 12 December 2012 in UEFA, FIFA v European Commission , 18 July 

2013 (nyr) 36ï38. The opinion of the AG has been upheld by the CJ, although the Court did not reproduced the detailed analysis 

on property rights developed by the AG. 
33 See Hoge Raad, 23 October 1987, NJ 1988, 310 (KNVB v NOS). See also Hoge Raad, 23 May 2003, NJ 2003, 494 (KNVB v 

Feyenoord), cited by Dutch correspondent. 
34 See Court of Appeal of The Hague, 31 May 2001 (KNVB v Feyenoord) cited in the Dutch Questionnaire. 
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upheld by the Supreme Court.35 

 

Similarly, according to the case law of the German Federal Supreme Court, ñhouse rightsò may be 

invoked by sports organisers to protect their events against certain unauthorized uses. In the 

Hörfunkrechte  case the German Court held that professional football clubs (that are the owners or 

users of the stadium) have the right to prohibit audio recordings, filming or photographing of their 

games from within the stadium based on their house rules. If attendees do not respect these rules 

they can be removed from the stadium or forbidden entry to the stadium. 36 

 

Similarly, the Austrian Supreme Court has validated "house right" claims on the basis of property 

law as regulated in the Austrian Civil Code.37 The Court clarifies that tenants are entitled to invoke 

the "house right" just like proprietors are, because for the duration of the tenancy contract, the 

tenant solely decides who is granted access and who is not.38 

 

 

1.2.2  Copyright  

 

The answer to the question whether sports events as such are copyrightable, or protectable by rights 

related to copyright, is unsurprisingly negative for all 28 Member States. A sports event as such is 

not a work of authorship under common principles of copyright  law and all 28 Member States 

adhere to this view in their national legal systems. The absence of any original or creative form of 

expression, the uncertainty enveloping the execution of the game, race, or competition, and the 

structural lack of a script o r plot ï a large part of the interest in a sports event being its 

unpredictability and randomness ï are mentioned by national correspondents as the reasons why 

sports events generally fail to qualify as a works of authorship. Some correspondents reported that 

the legislative history or preparatory works of their copyright acts explicitly left sports events 

outside the scope of copyright protection as they do not fulfil the prerequisites of a work of 

authorship. 39 

 

From this perspective the European Court of Justice (CJ) in Premier League v QC Leisure (2011),40 

has done little more than confirm an interpretation already present at the national level. In its 

decision the Court confirmed the absence of copyright in sports events as such (notably football 

games) under current EU copyright law, but did leave open the possibility for Member States to 

offer legal protection under their own national laws. The Court explained that in order to be 

classified as a work, the subject-matter concerned would have to be original in the sense that it is 

its authorôs own intellectual creation.41 However, sporting events cannot be regarded as intellectual 

creations within the meaning of the EU Copyright Directive. 42 This applies in particular to football 

matches, which are subject to rules of the game, leaving no room for creative expressive freedom 

for the purposes of copyright.43 The Court added that sports events, and football matches in 

                                                           
35 See Hoge Raad, 23 May 2003, NJ 2003, 494 (KNVB v Feyenoord), cited in the Dutch Questionnaire. 
36 BGH 8 November 2005, KZR 37/03 (ñHºrfunkrechteò). See also Danish Supreme Court U2004 2945 H and U 1982 179 H. 

Outside the EU see Victoria Park Racing and Recreation Grounds Co. Ltd v Taylor (1937) 58 CLR 479, HC of A.; Sports and General 

Press Agency Ltd v óOur Dogsô Publishing Ltd [1917] 2KB 125, CA. 
37 See Arts. 339, 344 and following, 354, 362 and following  of ABGB (Allgemeines B¿rgerliches Gesetzbuch). 
38 See Austrian Supreme Court 23 March 1976, 4 Ob 313/76; 22 March 1994, 4 Ob 26/94 and 29 January 2002, 4 Ob 266/01y.  
39 See e.g. Q1 Belgium questionnaire. 
40 See Joined Cases C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and 

Karen Murphy v Media Protection Services Ltd (2011) ECR-I -9083. 
41 Idem, para. 97. 
42 Directive 2001/29/EC of the European P arliament and of the Council of 22 May 2001 on the harmonization of certain aspects 

of copyright and related rights in the information society.  
43 See Joined Cases C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and othe rs and Karen 

Murphy v Media Protection Services Ltd (2011) ECR-I -9083, para. 98. 
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particular, are not protected by European Union law on any other basis in the field of intellectual 

property, excluding therefore neighbouring or re lated rights (including database sui generis rights) 

as well.44 

As said, while the Court rules out copyright protection for sports events as such, it does seem to 

leave room for national solutions in that direction. According to the Court, ñNonetheless, sporting 

events, as such, have a unique and, to that extent, original character which can transform them into 

subject-matter that is worthy of protection comparable to the protection of works, and that 

protection can be granted, where appropriate, by the various domestic legal ordersò.45 In other 

words, while clarifying that sports events are not covered by EU copyright law, the Court leaves 

open the possibility for national schemes protecting sports events. An example of such protection 

would be the special rights granted to sports organisers under the French Sports Act or the recently 

created Italian neighbouring right (see below Section 1.2.5 and 1.4.2.2). 

 

In conclusion, it can be confirmed that on the basis of the results of the survey, and in accordance 

with the orientation of the CJ, under EU law, as well as under the law of the 28 Member States 

sports events as such cannot be considered works of authorship protected under copyright. The 

next section will look into the different but connected field of neig hbouring rights.  

 

As a last observation, some of the national correspondents (e.g. in the UK and Belgium) have 

speculated whether under certain specific circumstances some particular sports events, such as 

gymnastics, figure skating or synchronized swimmin g, or other events that strictly follow a certain 

script, could be seen as artistic works subject to copyright protection by virtue of their similarities 

with, for example, choreographic or dramatic works. This eventuality - acknowledged as a remote 

possibility by our correspondents - would be relevant only for a handful of sports that border on 

the arts, and seems to be refuted by the limited case law available on the subject.46 

 

 

1.2.3  Neighbouring rights  

 

A sports event as such does not enjoy legal protection on the basis of ñtraditionalò neighbouring 

rights in any of the 28 EU Member States. This is in line with EU law, which does not identify sports 

events as protectable subject matter, and is also confirmed by the findings of the CJ in the Premier 

League v QC Leisure case, where the Court clearly states that ñit is, moreover, undisputed that 

European Union law does not protect them on any other basis in the field of intellectual propertyò, 

which includes, but is not limited to, neighbouring rights. 47 However, national forms of protection, 

that might be seen as neighbouring or rights related to copyright, are found in France and Italy and 

perhaps in other countries (such as Greece, Bulgaria and Hungary). With the exception of the 

Italian solution, these forms of protection can be defined ñspecialò as their categorization is not 

certain, and they will be discussed below in Section 1.2.5. The Italian solution is explicitly called a 

right related to copyright (integrated into the Italian Copyright Act); howeve r its systematic 

                                                           
44 Idem, para. 99. 
45 Idem, para. 100. 
46 See Dutch Supreme Court (Hoge Raad), 23 October 1987, NJ 1988, 310 (KNVB v NOS); Stockholm Administrative Court of 

Appeal decisions of 3 December 2007, case 2896 and 2898; The UK correspondent reports a Canadian case, which may be 

considered as a persuasive precedent in other common law jurisdictions such as England, Wales and Ireland, that a sport game 

does not constitute a choreographic work, even though parts of the game were intended to follow a pre-determined plan; See FWS 

Joint Sports Claimants v Copyright Board (1991) 22 I.P.R. 429 (Fed. CA of Canada), as indicated in Q1, UK questionnaire. Contra  

a French decision by the Paris Court of Appeal of September 2011 has recognized copyright in a sailing race, however such decision 

is so far isolated and harshly criticized by commentators, on the basis that such event cannot be assimilated to choreographic or 

dramatic works; See Michel Vivant & Michel Bruguière , Droit d'auteur ed droits voisins  (2nd edition, Dalloz 2012) 1059. 
47 See Joined Cases C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and Karen 

Murph y v Media Protection Services Ltd (2011) ECR-I -9083, para.99. 
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categorization and precise object of protection are not entirely clear (see below). In this section only 

the ñtraditionalò EU neighbouring rights (those that can be said to be part of the acquis 

communautaire ) are analysed. 

 

Neighbouring rights are a heterogeneous category and the rights included under this label usually 

protect quite different activities, in different ways, and in situations that can vary from one 

jurisdiction to another. At the EU level there are four categories of neighbouring rights that are 

made mandatory for all the Member States. Three of these are also recognised at the international 

level and concern rights in performersô performances, sound recordings and broadcasts of 

broadcasting organizations, while one is unique to the EU legal landscape, namely the film 

producerôs right of first fixation of a film.48 

 

With regard to the sports events as such the only neighbouring right that might potentially be 

relevant is the right of performers. Performers are defined as ñactors, singers, musician, dancers, 

and other persons who act, sing, deliver, declaim, play in, or otherwise perform  literary or artistic 

worksò.49 In other words, performers can enjoy the related right only to the extent to which they 

are performing or executing a work of authorship, i.e. a work that is, or has been, protected by 

copyright. 50 Since sports events do not qualify as works of authorship, their execution by athletes 

cannot be protected by a performers' right. This might be different only in the spec ial case, briefly 

discussed above, that the sports event follows a predefined, creative script, as is perhaps the case 

for figure skating, gymnastics and similar dance-related sports. 

 

A similar conclusion can be reached in respect of the specific neighbouring right that exists in 

Germany for the commercial organisers of performances (Schutz des Veranstalters), as provided 

by Article 81 of the German Copyright Act.51 Likewise this neighbouring right presupposes the 

performance of a work protected by copyright.52 As seen, sports events as such are not protected by 

copyright and therefore the protection offered by Article 81 German Copyright Act is not available 

to organisers of sports events.53 

 

Interestingly, a completely different conclusion has been reached by Portuguese scholars and 

courts in respect of a right similar to the German organiserôs right: the direito ao espectáculo.54 

Article 117 of the Portuguese Copyright Act provides that the organiser of a show (spectacle) in 

which a work is performed has the right to authorize any broadcasting, recording or reproduction 

                                                           
48 Performerôs performances, sound recordings and broadcasts of broadcasting organizations are the ñtraditionalò neighbouring 

rights present in the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting 

Organizations signed in Rome the 26 October 1961 [Rome Convention]. More recently, phonogram producers and performers 

protection has been ñupdatedò by the WIPO Performances and Phonograms Treaty (WPPT) adopted in Geneva on December 20, 

1996. In the EU, these and other neighbouring rights, have been introduced mainly by Directive 92/100/EEC on rental right and  

lending right and on certain rights related to copyright in the field of intellectual property; D irective 93/83/EEC on the 

coordination of certain rules concerning copyright and related right to copyright applicable to satellite broadcasting and ca ble 

retransmission; Directive 93/98/EEC harmonizing the term of protection of copyright and certain relat ed rights; 2001/29/EC on 

the harmonization of certain aspects of copyright and related rights in the information society.  
49 See Rome Convention Article 3(a); See also the almost identical definition of Article 2(a) of the WPPT. 
50 See Paul Goldstein and Bernt Hugenholtz, International copyright law, Principles, law and practice (2nd edition Oxford 

University Press, Oxford 2010), at 234. 
51 See Article 81 Gesetz über Urheberrecht und verwandte Schutzrechte of 1965, as amended. 
52 See Reto Hilty and Frauke Henning -Bodewig, ñLeistungsschutzrecht für Sportveranstalter? ò, Study commissioned by the 

German Football association, the German Football League, the German Olympic association, and others. (2006) 40 and literature 

therein cited. See also German Supreme Court ( Bundesgerichtshof, BGH) I ZR 60/09  of 28 October 2010 (Hartplatzhelden.de ); 

Oberlandsgericht Hamburg, decision of 11 October 2006, 5 U 112/6. 
53 Idem. 
54 The authoritative reference is to the work of José De Oliveira Ascensão, Direito Civil ï Direito de autor e direitos conexos 

(Coimbra 2008) , at 590, and the references therein cited. See also de Luís Menezes Leitão, Direito de Autor  (Coimbra 2011), at 

270. 
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of the performed work. 55 The constitutive elements for the right (the performance of a work) should 

suggest that, similarly to the German rule, sports events do not benefit from this type of pro tection 

because there is no ñworkò. It has been argued, however, that Article 117 reflects a right of customary 

basis generally conferred to the organisers of shows as a reward for their investment and the risks 

they carry, and from an economic point of view there should be no discrimination between the 

organization of a concert and that of a sports event, given that the type of risk and investment are 

comparable.56 This interpretation has been supported by the legislature, which in different 

provisions has confirmed ï albeit without offering detailed regulati on ï the existence of a 

ñspectacle rightò that is applicable to sports events.57 Following a wave of legislative reforms and 

amendments,58 the continuation of the right has been challenged by the 2007 reform on the 

Regulation of Physical Activities and Sports, which removed any explicit reference to a ñspectacle 

rightò in the field of sports.59 Part of the doctrine argues that, although an explicit reference to the 

right is absent in the new law, the right still survives in what is now Article 49 n.2, which confers 

on the owner of the show the right to limit access to the shows for which a fee is required.60 

 

In 2009, the Supreme Court did confirm the existence of the right in the specific case of football 

games; however, the Court, ratione temporis , applied the old 1990 law, and made reference to the 

fact that Article 19 of the old law specifically mentioned t hat right. 61 The Supreme Court (and the 

Court of Appeal) however seemed to use Article 19ôs explicit reference more as an argument to 

confirm the existence of the right, rather than as an explanation of its legal basis. In the reasoning 

of the court, the legal basis of this right is to be found in the reported doctrine that confers it a 

customary nature.62 

 

In conclusion, athletes competing in a race or players in a team are not ñperformersò in the sense 

of international, national and EU copyright law, as the  activities they are performing are not literary 

or artistic works, unless in exceptional circumstances. The same argument excludes the 

applicability to sports events of the special neighbouring right for event organisers offered by 

Article 81 German Copyright Act. While Portugal offered, at least until 2007, a form of protection 

for organisers of sports events, the current status of this right is not entirely clear.  

 

 

 

 

                                                           
55 See Codigo do Direito de Autor e dos Direitos Conexos, of 1985, as amended. 
56 See José De Oliveira Ascensão, Direito Civil ï Direito de autor e direitos conexos (Coimbra 2008) , at 590, and the references 

therein cited. See also Luís de Menezes Leitão, Direito de Autor (Coimbra 2011), at 270. 
57 The right has first appeared in 1985 in Article 117 of the Copyright Act where it was stated that for the broadcast of a show, the 

consent of the organiser, together with that of the authors and performers was necessary. The direito ao espectáculo finds explicit 

recognition in the field  of sport in 1990 in Article 19 of the law 1/90 on the ñBasis of the Sport Systemò. For a precise account of 

the evolution of the right including the numerous amendments, see Luís de Menezes Leitão, Direito de Autor , (Coimbra, 2011), at 

270. 
58 See Article 19.2 of ñLei n. 1/90ò, of January 13th, 1990; repealed by ñLei n. 30/2004 of July 21st, 2004ò (Article 84); repealed 

by ñLei 5/2007 of January 16th, 2007ò (Article 49); see also Luís De Menezes LeitaӉo, Direito de Autor , (Coimbra, 2001),at 270; 

José De Oliveira Ascensão, Titularidade de licenc aχ de emisor de televis§o e direito ao espet§culo no rescaldo do lit²gio S.L. 

Benfica/Olivedesportos , in Colectan̼ea de Jurisprud°ncia, ano XXV (2000) ï V. 71-78. 
59 See Law No 5/2007 of 16 January (Lei de Bases da Actividade Física e do Desporto). 
60 ñA entrada em recintos desportivos por parte de titulares do direito de livre trãnsito, durante o período em que decorrem 

espectáculos desportivos com entradas pagas, só é permitida desde que estejam em efectivo exercício de funções e tal accesso 

seja indispens§vel ao cabal desempenho das mesmas, nos termos da leiò, see Article 49 Law No 5/2007 of 16 January (Lei de 

Bases da Actividade Física e do Desporto); See de Luís Menezes Leitão, Direito de Autor  (Coimbra 2011) 272. 
61 See Supreme Court (Supremo Tribunal de Justiça ), n. 4986/06.3TVLSB.S1, of 21 May 2009, confirming in this regard the 

finding of the Lisbon Court of Appeal ( Tribunal da Relaçao de Lisboa ) n. 3599/2008 -6, of 17 December 2008. 
62 See Supremo Tribunal de Ju stiça, n. 4986/06.3TVLSB.S1, of 21 May 2009 (ñPara compreender o objecto do contrato em causa, 

achamos oportuno lembrar os ensinamentos de Oliveira Ascens«oò); JoséDe Oliveira Ascensão, Direito Civil ï Direito de autor 

e direitos conexos (Coimbra 2008); Lu ís Menezes Leitão, Direito de Autor (Coimbra 2011). 
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1.2.4 Protection of sports events under unfair competition law in Europe  

 

Unfair compet ition law aims to protect fairness in competition. This section examines whether 

under certain circumstances organisers of sports events might resort to the remedies offered by 

unfair competition law to protect the events against misappropriation by third parties.63 

 

The main source of international obligations in the field of unfair competition is the Paris 

Convention for the Protection of Industrial Property (PC). It states that: ñthe countries of the Union 

are bound to assure to their nationals effective protection against unfair competitionò.64 Article 

10 bis PC defines any act of competition ñcontrary to honest practices in industrial or commercial 

mattersò as an act of unfair competition. Furthermore it contains some examples of acts considered 

particula rly unfair.  

 

Unfair competition is a separate field of law that can be applied independently from other areas of 

law such as intellectual property law.65 Therefore protection on the basis of unfair competition law 

might be invoked in situations where intell ectual property law does not offer protection or when 

this protection has lapsed.66 

 

A specific act of unfair competition is misappropriation. Misappropriation can be best defined as 

taking unfair advantage of a competitorôs trade value, goodwill, i.e. by imitation/copying its 

products, goods or services and leading the public to believe these are yours.67 

 

In Europe, there is no overall harmonisation or unification of the law against unfair competition. 68 

Only specific areas of unfair competition law have been harmonised by Directives.69 Apart from 

these areas unfair competition law is covered by the domestic laws of the Member States. 

Consequently, the level and object of protection of unfair competition law may vary from one 

Member State to another. 

 

Continental legal systems such as Germany, the Netherlands and France prohibit unfair 

commercial practices if they are likely to significantly affect the interests of competitors, consumers 

and other market participants. 70 Common law systems tend to have a more sceptical approach to 

unfair competition law. The United Kingdom does not have a general acknowledged notion of 

unfair competition and no general law prohibiting unfair competitive practices. Acts of unfair 

competition are covered by general tort law and administrative law. English law has defined specific 

                                                           
63 See Sanders Kamperman, Unfair competition law. The protection of intellectual and industrial creativity  (Clarendon Press, 

Oxford 1997) 52. 
64 Paris Convention for the Protection of Industrial Property of  March 20, 1883, as revised at Brussels on December 14, 1900, at 

Washington on June 2, 1911, at The Hague on November 6, 1925, at London on June 2, 1934, at Lisbon on October 31, 1958, and 

at Stockholm on July 14, 1967, and as amended on September 28, 1979. WIPO. 
65 See Frauke Henning-Bodewig, Unfair competition law European Union and Member States  (Kluwer Law International, The 

Hague 2006) 4. 
66 This is the case e.g. in Germany and the Netherlands where it is common practice to invoke unfair competition law in intellectual 

property cases. An example thereof is Hoge Raad, 20 november 2009, LJN BJ6999  (Lego v Mega Brands). 
67 See Frauke Henning-Bodewig, Unfair competition law European Union and Member States  (Kluwer Law International, The 
Hague 2006) 25. 
68 Idem. 
69 Directive 2006/114/EC of the European Parliament and of the Council of 12 December 2006 concerning misleading and 

comparative advertising (codified version) (2006) OJ L 376/21 and Directive 2005/29/EC of the European Parliament and of the 

Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market and amending 

Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council 

and Regulation (EC) No 2006/200 4 of the European Parliament and of the Council (ñUnfair Commercial Practices Directiveò) 

(Text with EEA relevance) (2005) OJ L 149/22. 
70 See Frauke Henning-Bodewig, Unfair competition law European Union and Member States  (Kluwer Law International, The 

Hague 2006). See also dissertation of Rogier W de Vrey, ñTowards a European unfair competition law. A clash between legal 

familiesò (University of Utrecht, 2005 ). 
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economic torts that under specific circumstances may protect traders against certain types of unfair 

behaviour of competitors. 71 

Examples of acts of misappropriation of sports events can be found in the case law of several 

European jurisdictions, for example the broadcasting on the radio/television/internet of ñgame-in-

progress newsò either from within or outside the stadium72 or the making of photo and or video 

footage during the event and posting this footage on the internet.73 

 

Germany has regulated unfair competition in its ñAct against unfair competitionò of 3 July 2004 

(Gesetz gegen den unlauteren Wettbewerb, UWG).74 The UWG regulates all unfair competition 

practices in the interest of consumers, competitors and the general public. The basis of the UWG is 

the ñgeneral clauseò in Section 3 UWG. It prohibits ñunfair commercial practices if they are likely 

to significantly affect the interests of competitors, consumers or other market participantsò. The 

general clause is illustrated by seven (non-exhaustive) examples of commercial behaviour that are 

seen as particularly unfair (Section 4-7) UWG. 

 

The non-exhaustive list of unfair commercial practices in section 4-7 UWG serves as lex specialis 

to the general clause of section 3 UWG, also referred to as the sweeping clause.75 

 

The general clause can only be applied to unfair competitive acts if they are capable of impairing 

competition to a substantial extent. 76 In case law, the general clause has also been applied by the 

Courts in situations of parasitic exploitation of anotherôs achievement ï situations when consumers 

are not confused as to the source of the goods or services. However this has been exceptional 

practice by the Courts and requires a higher threshold of justification as to why this particular 

practice is unfair. 77 

 

Misappropriation of goods and services is covered in Section 4 no. 9 UWG. Section 4 no.9 states 

that ñcopying of goods and services may be unfair if the product/service is of a competitive 

individualityò (wettbewerbliche Eigenart ) and if additional factors are present, in particular: 

causing confusion as to the source, taking unfair advantage or causing damage to a competitorôs 

goodwill and breach of confidence. 

 

Nevertheless, the general rule in Germany is that one is free to imitate unless the products/services 

are protected by intellectual property rights. 78 

 

In the Hartplatzhelden  case the German Federal Supreme Court (Bundesgerichtshof) was called to 

judge on the claim of an organiser of sports events for protection under unfair competition law of 

the performance in organizing sports events.79 Hartplatzhelden.de  (Hard court heroes) is a German 

                                                           
71 Jennifer Davis, ñUnfair competition law in the United Kingd omò, in Reto Hilty and Frauke Henning -Bodewig, Law against 

unfair competition, Towards a new paradigm in Europe  (Springer Verlag, Berlin 2007) 183-198. 
72 See BBC v Talksport 2001 FSR 53 United Kingdom; Danish Supreme Court U 1982 179 H, also cited in Danish Questionnaire. 
73 German Supreme Court (BGH) I ZR 60/09  of 28 October 2010 (Hartplatzhelden.de ). 
74 .BGBI Bundesgesetzblatt (Federal Law Gazette) 2004, p.1414: GRUR 2004, 660. 
75 Frauke Henning-Bodewig, Unfair competition law European Union and Member States (Kluwer Law International, The Hague 

2006) 128. See also Dennis Jlussi, ñHard Court Heroes annotations to Bundesgerichtshof, Case I ZR 60/09, Judgement of 28 

October 2010 (Hartplatzhelden )ò (2011) 3 JIPITEC 250, 1. 
76 Frauke Henning-Bodewig, Unfair c ompetition law European Union and Member States  (Kluwer Law International, The Hague 

2006) 129. 
77 BGH 07 May 1992, I ZR 163/90, GRUR 1992, 619 (Klemmbausteine II) and BGH, 02 December.2004), I ZR 30/02, GRUR 2005, 

349 (Klemmbausteine III)..See also Henning Harte -Bavendamm et al, ñGesetz gegen den Unlauteren Wettbewerb UWG 

Kommentarñ Ä 4 Nr. 9 53-70 (Verlag C.H. Beck, München 2013). 
78 See Ansgar Ohly, ĂThe Freedom of Imitation and Its Limits - A European Perspectiveò (2010) 41 International Review of 

Intellectual Property and Competition Law , 506-524. 
79 See German Supreme Court (BGH), I ZR 60/09  of 28 October 2010 (Hartplatzhelden.de ). 
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website that allows its members to post and share short clips of amateur football matches. WFV is 

the organiser of amateur football matches for the Wurttemberg region. Their main organisational 

activities lie in creating match schedules and instructing referees. According to their statutes they 

own exclusive commercial exploitation rights in the amateur matches they organise. 

WFV sued Hartplatzhelden claiming that by posting video footage of their games on its website 

Hartplatzhelden misappropriated WFVôs commercial performance in organising these matches. 

WFV based its claim on article 4 nr.9 of the UWG. The Lower Instances, the Landsgericht Stuttgart  

as well as the Oberlandesgericht Stuttgart  decided in favour of WFV.80 The German 

Bundesgerichthof  however overturned the decision of the lower Courts by stating that the 

conditions as laid down in article 4 nr.9 UWG were not fulfilled in this case. The Court stated that 

the uploaded videos are not ñimitationsò of the football games within the meaning of article 4 nr. 9 

UWG. The Court found that there were no circumstances present in this case that made this practice 

unfair. 81 WFVôs performance consisted in organising the match schedule and training referees; 

clearly none of these services was imitated by the videos published on Hartplatzhelden.82 The Court 

furthermore stated that the videos cannot be considered an imitation of the live game since these 

are two different concepts and the public will not be confused as to the source of these services; 

therefore the Court also did not find that Hartplatzhelden u nreasonably exploited WFVôs 

reputation. The Court then moved to an analysis of whether WFVôs commercial performance in 

organising the match could be protected under the General Clause of section 3 UWG. The Court 

declined this protection by stating that spo rts events as such are not protected by intellectual 

property rights and therefore the freedom of imitation applies. The legislator deliberately left sports 

events unprotected, therefore competition law should not be (ab)used to fill the gap.83 Interestingl y, 

the Court also considered that football matches as such have no commercial value. The value lies 

in the ticket sale and the exploitation of audio -visual broadcasting rights. Both of these can be 

protected under the ñhouse rightò of the organisers. Therefore the Court felt that there was no need 

for additional protection under unfair competition law. In other words, the Court found that the 

house right was sufficient to protect event organisers.84 

 

The Netherlands does not have a general law relating to unfair competition. 85 The concept of unfair 

competition has been developed in case law of the Dutch Supreme Court (Hoge Raad) on the basis 

of the Civil Codeôs general prohibition of unlawful acts (Article 6:162 Civil Code).86 

 

According to the Dutch Supreme Court performances cannot normally be protected by unfair 

competition law unless in the exceptional case of performances that are similar to (or are in line 

with) those that would receive protection under intellectual propert y law: this is known as the 

doctrine of Eenlijnsprestatie. 87 In the landmark case of Holland Nautic v Decca  the Court held that 

profiting or using someone elseôs performance is not unfair as such; it may become an act of unfair 

competition under certain cir cumstances ï for example when the goodwill of the original 

performance is being exploited or when the original performance was covered by an unregistered 

                                                           
80 See Landsgericht Stuttgart , LS 41 O 3/08 of 8 May 2008 , and Oberlandesgericht Stuttgart , OLG 2 U 47/08  of 19 March 2009. 
81 German Supreme Court (BGH) I ZR 60/09  of 28 October 2010 (Hartplatzhelden.de ), para. 16. 
82 Idem, para. 18. 
83 Idem, paras. 27-28. 
84 Idem, para. 25. See also Ansgar Ohly, ñKein wettbewerbsrechtlicher Leistungsschutz für Amateurfussbalspieleñ GRUR 2011 

no.5, 436. With its decision in Hartplatzhelden .de the Court follows its earlier case law. In the Horfu nkrechte case the Ferederal 

Court decided that professional soccer clubs (that are the owners or users of the stadium) have the right to prohibit audio 

recordings, filming or photographing of their games from within the stadium based on their house rules, BGH case KZR37/03 of 

8 November 2005, in 62 GRUR 2006 269 Rdnr.25 (Horfunkrechte).  
85 Charles Gielen, Kort begrip van het intellectuele eigendom  (Kluwer, Deventer 2007) 569.  
86 Hoge Raad 31 January 1919, NJ 1919, p.161 Lindenbaum v Cohen. 
87 Hoge Raad 27 June 1986, Holland Nautica v Decca NJ 1987, 191 para. 4.2 and Hoge Raad, 20 november 1987, Staat v Den Ouden 

NJ 1988, 311, annotated by Wichers Hoeth. 
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right of intellectual property. 88 

 

More recently, however, the Dutch Supreme Court has refrained from granting legal protection on 

the basis of unfair competition law to organisers of sports performances.89 In the case of KNVB (the 

Dutch national football federation) against public broadcaster NOS the Supreme Court was called 

to answer the question whether the organisation of a sports event may be considered an 

ñEenlijnsprestatieò and therefore receive protection under unfair competition law against third 

parties that take unfair advantage of this performance. The KNVB is responsible for organising all 

premier league and national competitions for all professional football clubs that are members of 

the KNVB. KNVB claimed a fee from NOS for the right to broadcast on the basis of unfair 

competition law. The Supreme Court held that organizing a sports event is not an 

ñEenlijnsprestatieò that would justify protection under unfair competition law; hence the NOS was 

deemed not to take unfair advantage of the KNVBôs organisational performance. However, 

according to the Court the KNVB may claim a fee from NOS for the right to broadcast on the basis 

of the house right in the stadium. The owner or user of the stadium may permit third parties based 

on its house right to make audio and video footage in exchange of a fee. In sum, event organisers 

have no remedy under unfair competition law, but they may claim protection against unauthorised 

makings of audio and video recordings on the basis of their house right in the stadium. 

 

In France, unfair competition law is regulated by Articles 1382 and 1383 of the Civil Code (Code 

Civil). 90 These articles deal with several categories of unfair competition. Article 1382 Civil Code 

forms the basis of protection against misappropriation or imitation. This follows from the so called 

ñconcurrence déloyaleò. Under this doctrine it is possible to claim protection against imitation of 

products and services. However, there must always be present an element of confusion (by the 

public) as to the source of the products and services.91 The exploitation of another partiesô 

commercial performance may be prohibited as ñconcurrence parasitaire ò if there is exploitation of 

reputation/goodwill. 92 As will be discussed in more detail below, French law has codified in its Code 

du Sport  a right for sports organisers in the commercial exploitation of the sports e vents they 

organize. 93 Since the rights of sports organisers have been codified in the Code du Sport there is 

little need or sense for sports organisers to resort to additional protection via unfair competition 

law.94 The route to protection under unfair co mpetition law via the ñconcurrence déloyaleò or the 

ñconcurrence parasitaire ò is difficult anyway, since confusion of the public must be proven in order 

for a claim to succeed. 

 

The United Kingdom does not have a general acknowledged notion of unfair competition 95 nor does 

it recognise a general prohibition on unfair competition in its laws. 96 Acts of unfair competition are 

sometimes covered by tort and administrative law.97 English law has defined specific economic 

                                                           
88 Th. C.J.A. van Engelen, Prestatiebescherming en ongeschreven intellectuele eigendomsrechten (W.E.J. Tjeenk Willink Zwolle 

1994) 233. 
89 Hoge Raad 23 October 1987, NJ 1987, 310 KNVB/NOS para. 5.1 
90 Frauke Henning-Bodewig, Unfair competition law European Union and Member States  (Kluwer Law International, The Hague 

2006) 123. 
91 Idem. 
92 Idem. 
93 Code du Sport Nr. 2006/569 23 may 2006, Journal Officiel 25.5.2006  
94 See Reto Hilty and Frauke Henning -Bodewig, Leistungsschutzrecht für Sportveranstalter? , study commissioned by the German 

Football association, the German Football League, the German Olympic association, and others., 2006, at 52. 
95

 In the Mogul Steamship Co v MC Gregor 1892 ac 25, The Courts have argued that; ódividing a line between fair and unfair 

competition between what is reasonable and unreasonable surpasses the power of the Courtôsò. 
96 Unfair compet ition law can be a synonym for passing off, it can cover all causes of action against unlawful acts done by a 

competitor or general tort of misappropriation of trade values. See for example William Cornish and David Llewelyn, Intellectual 

Property: Patents , Copyrights, Trademarks & Allied Rights  (5th edition, Sweet and Maxwell, London, 2010), at 13; Kamperman 

Sanders, Unfair competition law. The protection of intellectual and industrial creativity  (Clarendon Press, Oxford 1997) 53. 
97 Hazel Carty, An analysis of the economic torts (2nd edition, Oxford University Press, Oxford 2001) 225.  
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torts that under circumstances may protect t raders against certain types of unfair behaviour of 

competitors, for example passing off.98 As seen above, English law does not recognise the existence 

of proprietary rights in sports events as such.99 A possible avenue for protection is the general tort 

of passing off. The doctrine of passing off was first developed by the English Courts in order to 

prevent competitors from passing their goods off as goods of someone else, usually a competitor.100 

In ord er for a claim to succeed under passing off three elements must be proven by the claimant: 

the claimant must be the owner of goodwill, there must be misrepresentation (the defendant must 

mislead the public as to the origin of the products or services) and there must be a proven damage 

caused by the defendant to the claimant.101 An example of passing off in relation to a sports event 

is the case of BBC v Talksport.102 Talksport, a radio station, had broadcast commentaries on football 

matches from a hotel room based on the live television coverage of the matches by the BBC. 

Talksport had advertised that they were broadcasting live commentaries of the matches. The BBC 

sued Talksport, claiming that Talksport passed off her services as BBCôs, since they owned the 

exclusive broadcasting rights. The Court however dismissed BBCôs claim. The BBC did not succeed 

in proving that Talksportsô commentaries caused damage to their goodwill in the live radio 

broadcastings.103 The BBC case shows that there is a heavy burden of proof on the claimant and 

that it is difficult to prove ñdamage caused to their own goodwillò.104 

In Denmark unfair competition law is based upon the Marketing Practices Act of 1994 amended in 

2003.105 Section 1 of the Act deals with protection against imitation of  goods and services 

(misappropriation), requiring that a product or service has distinctiveness and that there is a risk 

of confusion of the public.106 

 

Interestingly, Denmark features a specific protection for ñgame in progressò news, i.e. sports 

organisers have the right to oppose the transmission of such ñgame in progressò news before the 

end of the match, regardless of how the news has been provided. This legal remedy is based on a 

theory of non-statutory commercial misappropriation, somewhat similar to t he INS doctrine in the 

U.S.,107 and has been confirmed by the Danish Supreme Court in 1982.108 However, more recently, 

the same Court, while confirming its earlier ruling, confined protection to such cases where the 

news did not come from a legitimate public source, such as radio and television broadcast.109 This 

form of protection in favour of sports organisers is based on the fact that they have a proprietary 

interest in the sports event itself, that the organisers control the admission to the stadium, and that  

they enforce restrictions on the recording of sound and images on admission tickets in the 

                                                           
98 Idem. 
99 Adam Lewis and Jonathan Taylor, Sport law and practice  (2nd edition Tottel P ublishing, West Sussex 2008) 1080. 
100 Case Reddaway v banham  1896, AC 199, 204, 13 RPC 218, 224.and JG v Samford 1618. 
101 Case Reckitt & Colman v Borden  1990 RPC 340 HL. 
102 BBC v Talksport  2001 FSR 53 
103 Idem. See Adam Lewis and Jonathan Taylor, Sport law and practice  (2nd edition, Tottel publishing, West Sussex 2008) 1084 -

1087. 
104 See also Andreas Breitschaft, ñThe Future of the passing-off action in the law against unfair competition ï an evolution from a 
German perspectiveò (2010) 32 E.I.P.R. (9) 427-436. 
105 Frauke Henning-Bodewig, Unfair competition law European Union and Member States (Kluwer Law International, The 

Hague 2006) 94. 
106 Idem, 100. 
107 See International News Service v. Associated Press, 248 U.S. 215 (1918), where the Court recognized a proprietary interest in 

ñhot-newsò although in absence of any copyright infringement, on the basis of misappropriation. The extent to which such form 

of protection still survives after the enactment of the U.S. 1976 Copyright Act is debated, but commentators and agree that this 

doctrine has been largely pre-empted by the enactment of the 1976 Act; See Barclays Capital Inc. v. Theflyonthewall.com, Inc. 650 

F.3d 876 C.A.2 (N.Y.), 2011, at 878 (ñ... we conclude that because the plaintiffs' claim falls within the ñgeneral scopeò of copyright, 

17 U.S.C. § 106, and involves the type of works prot ected by the Copyright Act, 17 U.S.C. §§ 102 and 103, and because the 

defendant's acts at issue do not meet the exceptions for a ñhot newsò misappropriation claim as recognized by NBA, the claim is 

preemptedò). 
108 See Danish Supreme Court U 1982 179 H, cited in Danish Questionnaire. 
109 See Danish Supreme Court U2004 2945 H, cited in Danish Questionnaire. 
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stadium.110 This proprietary interest and its third party effect apparently extends, to a certain 

degree, to the news generated by the organised event. 

 

 

1.2.5  Special forms of protection: sports codes  

 

A number of Member States (5) have created special forms of protection for sports organisers in 

their sports laws.111 These provisions deserve their own categorization (ñspecial form of protectionò) 

not just because they are codified in dedicated codes or acts specifically drafted for the sport sector, 

but also and mainly for their intrinsic characteristics. As it will emerge from the discussion below, 

they possess some unique traits in terms of nature, structure, and functioning ï at least with regard 

to the most advanced and developed of these codes thus far, the French Sports Code. 

 

France enacted a specific provision for sports organisers in Law no. 84-610 of July 16th, 1984 on the 

organization and promotion of sportive and physical activities112, successively amended and now 

codified in Article L.333 -1 of the French Sports Code.113 The French approach deserves particular 

attention because it represents the first and so far the most developed example of its kind in the 

EU. 

 

Article L.333 -1 of the Sports Code establishes that sports federations and organisers of sports 

manifestations (as defined by Article L.331-5) are proprietors of the exploitation rights of the sports 

manifestations or competitions they organize. 114 The Article does not clarify what rights are 

included in the definition of ñexploitationò of sports events. The French Council of State (Conseil 

d'Ètat , the highest administrative court) in a recent case on the interpretation of Article L.333 -1-2 

has held that sports federations and the organisers of sports manifestations are propriétaires of 

the right to exploit such manifestations according to Article L.333 -1 of the Sports Code,115 leading 

many commentators to speak of a property (as opposed to intellectual property) right in sports 

events.116 However, the exact nature of this right remains uncertain, and while for some sources, 

including the highest administrative Court, it is a property right 117, for others it is a type of (un-

codified) neighbouring or related right to copyright. 118 

                                                           
110 Idem; as reported by the Danish respondent. 
111 These Member States are: France, Bulgaria, Greece, Hungary, and Romania. Although Italy offers a specific form of protection 

to audiovisual sports rights that under some aspects could be assimilated to this category, the Italian law creates a specific 

neighboring right that amends the Italian Copyright Act and therefore deserves, in our opinion, a separate classification.  
112 See Loi n°84 -610 du 16 juillet 1984 relative à l'organisation et à la promotion des activités physiques et sportives, Article 18-1. 
113 See Code du Sport, created by Ordonnance n° 2006-596 du 23 mai 2006 relative à la partie législative du code du sport, as 

amended. 
114 ñLes fédérations sportives, ainsi que les organisateurs de manifestations sportives mentionnés à l'article L. 331 -5, sont 

propriétaires du droit d'exploitation des manifestations ou compétitions sportives qu'ils organisent ò. 
115 Artic le L. 333-1-2 codifies the ruling of the Court of Appeal of 2009, establishing that the organization of bets on the results of 

the sports events is a form of commercial exploitation and therefore is included in the scope of Article L. 333-1; See Court d'Appel 

de Paris, Arrêt du 14 Octobre 2009, 08/19179 (Unibet Int. v Federation Francaise de Tennis). 
116 ñ[...] l'article L. 333 -1 du code du sport attribue aux fédérations sportives et aux organisateurs de manifestations sportives la 

propriété du droit d'exploi tation des manifestations ou compétitions qu'ils organisent, eu égard, notamment, aux investissements 

financiers et humains, parfois particulièrement importants, engagés pour organiser ces événements et à l'objectif d'intérêt général 

de faire bénéficier au d®veloppement du mouvement sportif les flux ®conomiques qu'ils induisentò; See Conseil d'£tat (France), 

5ème et 4ème sous-sections réunies, 30 mars 2011, 342142 (http://www.juricaf.org/arret/FRANCE -CONSEILDETAT-20110330-

342142). 
117 Id.; See also the Report to the French National Assembly ñfait au nom de la commission des finances, de l'économie générale 

et du contrôle budgétaire  sur le projet de loi relatif ¨ lôouverture ¨ la concurrence et ¨ la r®gulation du secteur des jeux dôargent 

et de hasard en ligne (n° 1549), par M. Jean -Francoχis Lamour, D®put®ò of 2009, at 312, available at: http://www.assemblee -

nationale.fr/13/pdf/rapports/r1860.pdf . 
118 ñConsid®rant, en l'absence de toute pr®cision ou distinction pr®vue par la loi concernant la nature de l'exploitation des 

manifestations ou comp®titions sportives qui est l'objet du droit de propri®t® reconnu par ces dispositions, que toute forme 

d'activit® ®conomique, ayant pour finalit® de g®n®rer un profit, et qui n'aurait pas d'existence si la manifestation sportive dont 

elle est le pr®texte ou le support n®cessaire n'existait pas, doit °tre regard®e comme une exploitation au sens de ce texte; see 

http://www.assemblee-nationale.fr/13/pdf/rapports/r1860.pdf
http://www.assemblee-nationale.fr/13/pdf/rapports/r1860.pdf
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In the authorsô view the French right is probably best conceptualized as a neighbouring or related 

right. Like most neighbouring rights, this right has as its primary justification the principle of 

rewarding the substantial investments  of sports organisers in the organization of the event, which 

constitutes a risky financial undertaking. 119 According to the Paris Court of Appeal, the scope of this 

right is to cover ñeach and every economic activity, with the purpose of generating a profit, which 

would not exist if the sports event did not existò.120 French courts have interpreted the right quite 

extensively, well beyond what the rationales underlying copyright or related rights would normally 

justify. In a decision of 2004 the right has been  interpreted to include any form of exploitation of 

the images taken at the event.121 In this decision the French Supreme Court held that organisers of 

sports events have the right to authorize the recording of all the images of the manifestations they 

organized notably by distribution of the pictures taken on the occasion. 122 Lower courts have held 

that the right of exploitation of the sports event even encompasses the right to publish a book 

dedicated to that event.123 French courts have gradually expanded the right of commercial 

exploitation of sports events beyond the audiovisual dimension thus far emerged. They went as far 

as including a right to consent to bets on the sports events. While a complete discussion of the right 

to consent to bets is developed in chapter 5 of this study, some aspects have to be anticipated here. 

 

In 2008 the Court of First Instance of Paris held that the right of exploitation of sports events allows 

a sports organiser or sports federation to collect all the profits arising from the ir efforts to organize 

the events. The Court considered that the organization of online bets is an activity generating 

revenues that are directly linked to the event. Accordingly, the organisation of online betting is not 

an exception to the right of commercial exploitation that vests in sports organisers and should 

therefore be also included.124 The ruling was upheld on appeal, where the court clarified that any 

form of economic activity that generates a profit, which would not arise without the sports event 

itself should be considered an exploitation of the sports event.125 In this case the court justified such 

an extensive interpretation of the right of exploitation through reference to the prevention of 

corruption and the role of sports federations in preserving and promoting sportôs ethical values.126 

In a similar case, the Court of first instance of Paris clarified that while Article L.333 -1 of the Sports 

Code in its original formulation only covered the right to audiovisual exploitation of the sports 

event, in the absence of precision in the adopted law no distinction concerning the scope of the right 

of exploitation should be made.127 The right to consent to bet has eventually been introduced by 

                                                           
Court d'Appel de Paris, Arret du 14 Octobre 2009, 08/19179 (Unibet Int. v Federation Francaise de Tennis), at 4; See Michel 

Vivant and Jean-Michel Bruguiére, Droit d'auteur et droits voisins  (2nd edition, Dalloz 2012) 1053 et seq.. Lucas & Lucas calls this 

right a sui generis, or non-typified, related right to copyright; Lucas & Lucas Traité de la propriété littéraire et artistique, 4 th Ed., 

Paris, 2012, at 934.; For an immaterial property right in the form of a Leistungsschutzrechts see Retio Hilty and Frauke Henning -

Bodewig, Leistungsschutzrecht für Sportveranstalter? , Study commissioned by the German Football association, the German 

Football League, the German Olympic association, and others. (2006) 57; Christophe Geiger, Droit dôauteur et droit du public ¨ 

lôinformation  (Litec, Paris 2004) 278 ï 281. 
119 ñqu'elle detient sur l'®preuve elle-m°me un droit d'exploitation, en dehors du droit ¨ I'information, qui I'autorise l®gitimement, 

en raison de l'importance des investissements r®alis®s ¨ recueillir les fruits des efforts qu'elle consacre ¨ cette manifestation, que 

celle-ci soit ou non ant®rieure ¨ la loi de 1984 qui est venue d®finir exacts de ce droit exclusifò, See Cour d'Appel de Paris arret du 

28 Mars 2001 (Gemka Productions SA v Tour de France SA), cited in the French report.  
120 See Court d'Appel de Paris, Arret du 14 Octobre 2009, 08/19179 (Unibet Int. v Federation Francaise de Tennis),4, cit.  
121 See French Supreme Court (Cour de cassation - Chambre commerciale) Arrêt 542 du 17 mars 2004  (Andros v Motor Presse 

France), available at http://www.courdecassation.fr/jurisprudence_2/financi_re574/arr_ts_575/arr_ecirc_925.html . 
122 ñAttendu quôen statuant ainsi, alors que lôorganisateur dôune manifestation sportive est propri®taire des droits dôexploitation de 

lôimage de cette manifestation notamment par diffusion de clich®s photographiques r®alis®s ¨ cette occasionò; See French Supreme 

Court (Cour de cassation - Chambre commerciale) Arrêt 542 du 17 mars 2004 ( Andros v Motor Presse France), available at 

http://www. courdecassation.fr/jurisprudence_2/financi_re574/arr_ts_575/arr_ecirc_925.html . 
123 See Paris Commercial Court (Cour de Commerce), December 12th, 2002 (Gemka v Tour de France). 
124 See TGI, Paris, 30 May 2008 (Fédération Française de Tennis (FTT) v. Unibet). 
125 See Paris Court of Appeals, 14 October 2009 (Fédération Française de Tennis (FTT) v. Unibet). 
126 Id.  
127 See TGI, Paris 30 May 2008 (FFT / Expekt.com). See also Verheyden, Ownership of TV rights in professional football in France 

(2003) The International Sports Law Journal  (3) 18. 
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legislative reform in the Sports Code. A complete discussion of the right to consent to bets under 

French law, including whether, to the extent to which it can be considered a related right to 

copyright, it complies with EU law ï namely protection of match fixtures and statistics ï is 

developed below in this study (see Chapter 5). 

 

Bulgaria is another example of a country that regulates ownership of rights in the television and 

radio broadcasting of sports events through dedicated legislation. Article 13(3) of the Physical 

Education and Sports Act128 provides that sports clubs are entitled to the television and 

broadcasting rights of the sports events they organize in compliance with the rules established by 

the federations themselves. The condition for such entitlement is simply the clubôs membership in 

the relevant sports federation. The Bulgarian Football Union (BFU), for example, adopted the 

Regulation for the Championships and Tournaments organised by the BFU from Season 

2012/2013.129 It is binding on all members and establishes that the broadcasting of matches in 

championships and tournaments where professional clubs participate shall be carried out 

exclusively by the holder of the television rights (a contract having been concluded with the BFU).130 

 

Similar rules exist in a few other Member States. In Greece, Article 84(1) of Law 2725/1999 

(ñAmateur and Professional Sport and Other Provisionsò) establishes the right of every sport club 

or professional sport entity to authorize the radio or television broadcasting or retransmission, via 

any technical method or means, of sporting events in which the said club or entity is considered to 

be the host as per the respective regulations.131 The recognized sports federations hold the same 

rights on the events of the respective national teams and the matches of the Greek Cup Competition. 

Clubs can assign such rights to federations or leagues.132 

 

In Hungary, the Sport Act 133 at Article 36(1) establishes that ñsporting activity as well as recording 

and broadcasting of sporting activity and sports events through television, radio and other 

electronic or digital means ( e.g. Internet) as well as their commercial licensingò belong to sports 

associations, on behalf of clubs and athletes, which are entitled to commercially exploit the media 

rights of competitions organized by them for a definite p eriod of time and to enter into agreements 

for their exploitation on behalf of the original rights owners. 134 

 

In Romania, Article 45 of the Sport Law states that sports associations, clubs and leagues own 

exclusive rights over group or individual images, static and dynamic, of their sportsmen when they 

take part in competitions, and other commercial activities such as advertising. They are also 

entitled to radio and television broadcasting rights on competitions that they organize. 135 

 

With the exception of Fr ance, however, no case law has been found nor reported by our national 

correspondents. 

 

 

  

                                                           
128 Physical Education and Sorts Act Bulgaria, cited in the Bulgarian questionnaire and available at 

http://www.lex.bg/bg/laws/ldoc/2133881857.  
129 Cited in the Bulgarian Questionnaire and available at the BFU website in Bulgarian.  
130 See Bulgarian questionnaire. 
131 See Greek questionnaire. 
132 Cited in Greek questionnaire. 
133 See Act I of 2004 on Sport, cited and available in original language in the Hungarian questionnaire. 
134 Idem Article 37(1)-(3). 
135 See Romanian Sport law cited and available in original language in the Romanian questionnaire.  



 

 

41 Study on Sports Organisersô Rights in the EU 

1.2.5.1  Sports statutes 

 

While France leads a group of five Member States that have regulated, in more or less detail, the 

existence of sports organisersô rights by legislation, other Member States have left the matter to 

self-regulation by the relevant leagues and federations. This is usually done in the form of by-laws 

or statutes of those bodies, and while the level of detail varies greatly from country to country (and 

from federation to federation), a common denominator of these rules is that they are binding only 

for the members of the federation or association. Whereas such provisions probably exist in the 

majority of, if not in all, Member States, a f ew will suffice as examples. 

 

In Spain, on the basis of a resolution of the General Assembly of the Football Professional League 

(FPL), clubs have agreed that for the exploitation of the audiovisual and broadcasting rights of 

football matches the authorization of the two participating clubs is required. 136 It must be pointed 

out, however, that a resolution of the Spanish National Competition Authority (NCA)  has 

established that in the absence of any legislation clarifying the allocation of ownership of the 

audiovisual and broadcasting rights, those rights should belong to the event organiser ï the 

rationale being that this is the entity that is assuming the organizational and financial risks for the 

realization of the event. The NCA roots its argument in tradi tional property law principles and in 

particular in the legal concept of ñaccessionò. On the basis of this principle ñownership of a good 

entitles to everything that that good produces, or that attaches to it, naturally or artificiallyò.137 A 

Spanish legal commentator arrives at the same conclusion (ownership by the clubs), albeit 

following the different (but still property law -based) route of the ownership or exclusive use right 

of the stadium (ñhouse rightò).138 

 

The Czech Republic has specific provisions in the Czech Football Association Statutes (Article 2.3) 

granting the exploitation rights ñat all levelsò to the competition organiser.139 

 

In Portugal, the Regulation of Competitions Organized by the Portuguese League of Professional 

Football provides at Article 68(2) that clubs are individually holders of the rights of transmission 

of games and summaries.140 The Executive Committee of the League can however establish 

provisions regarding the broadcasting of games. The League has an exclusive right on the images 

of the competitions organized by the League itself. ñHomeò clubs must allow visiting clubs to collect 

images, but the latter cannot communicate such images (Article 74(2)). 

 

Swedish law recognizes TV exploitation rightsô ownership in clubs in their capacity of risk takers, 

however the relative exercise for competitions organized by the Svenska Fotbollsförbundet , is 

based on joint ownership, as stated in the Federation by-laws.141 

 

                                                           
136 General Assembly of the LFP, resolution of July 11th, 2002 (not published, cited in the Spanish Questionnaire).  
137 ñSin embargo, las reglas generales de atribuci·n de derechos de propiedad en el Derecho espanӉol conducen a asignar la 

titularidad del derecho audiovisual al organizador del evento, esto es, el encuentro de f¼tbol, que no es otro que el club que soporta 

el riesgo econ·mico y empresarial de la celebraci·n del mismo. Cabe en este sentido remitirse a los art²culos 348 y siguientes del 

C·digo Civil, y en particular a su Article 353, que establece que ñla propiedad de los bienes da derecho por accesi·n a todo lo que 

ellos producen, o se les une o incorpora, natural o artificialmenteò. La accesi·n es una instituci·n jur²dica que atribuye la propiedad 

de un bien o derecho que se genera al titular del bien o derecho del cual aqu®l nace, o que resulta m§s pr·ximo a ®lò; See Comisión 

Nacional de la Competencia (CNC), Informe sobre la competencia en los mercados de adquisici·n y explotaci·n de derechos 

audiovisuales de f¼tbol en Espana̼, (2008 ) 33. 
138 See Luis Ques Mena, Perpectivas sobre los derechos audiovisuales futbolisticos a la luz de las normas de la competencia, 

Revista Aranzadi de Derecho de Deporte y Entretenimiento, 28, 2011.. 
139 See Czech Republic questionnaire. 
140 See Regulamento das Competições Organizadas pela Liga Portuguesa de Futebol Professional, cited in the Portuguese 

questionnaire in original language. 
141 See Swedish questionnaire, citing the bylaws. 
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1.3  The sports performance  

 

Having examined the protection of the sports event as such in the previous section, this section will 

look at the sports performance by the athletes and players. As seen in Section 1.2.3, ñactors, singers, 

musician, dancers, and other persons who act, sing, deliver, declaim, play in, or otherwise perform  

literary or artistic works ò may qualify for protection  under neighbouring rights as performing  

artists.142 In other words, performers can enjoy the related right only to the extent to which they 

are performin g or executing a work of authorship, i.e. a work that is, or has been, protected by 

copyright. 143 Since sports events as such are generally not deemed to qualify as works of authorship, 

their execution by players and athletes cannot be protected as a performers' right. This might be 

different only in the special case, briefly discussed above, where the sports event follows a 

predefined, creative script, as is perhaps the case for figure skating, gymnastics and similar dance-

related sports. 

However, sports athletes and players may enjoy other forms of legal protection, notably on the basis 

of their so called ñimage rightsò (1.3.1). In some Member States the enjoyment and exercise of image 

rights of professional players is subject to special sports laws or statutes (1.3.2). 

 

 

1.3.1  Image rights of athletes in the European Union  

 

Unlike copyright and related rights, which are largely harmonized in Member States domestic 

legislation, rights of privacy, personality and publicity ï in the terminology of the sport s industry 

commonly known as ñimage rightsòï are protected heterogeneously across EU countries. 

 

In many European jurisdictions, in particular those belonging to the civil law tradition, ñimage 

rightsò are tied to the concept of ñpersonality rightsò. A personality right can be best defined as a 

right to self -determination in all matters of a personal nature. 144 Personality rights encompass both 

economic and non-economic interests. Personality rights therefore generally entail, on the one 

hand, the right to keep oneôs name, image and likeness from being commercially exploited without 

permission145 (the so-called ñimage rightò or ñright of publicityò) and, on the other hand, the right 

to privacy, which is codified in Article 8 of the European Convention on Human R ights (ECHR) 

and in many national constitutions. 146 Personality rights of sportsmen generally concern the 

commercial exploitation of all aspects of their personality. Here one can think of the use of an 

athleteôs image, name, voice or likeness in advertisements and/or merchandising. 147 Few famous 

sports (usually football players in the EU) athletes commonly earn substantial endorsement fees 

from the use of their image or name in advertisements. For example: former football player David 

Beckham earned £ 42 million in endorsement fees alone, in 2012.148 

                                                           
142 See Rome Convention Article 3(a); See also the almost identical definition of Article 2(a) of the WPPT. 
143 See Paul Goldstein and Bernt Hugenholtz, International copyright law, Principles, law and practice (2nd edition Oxford  

University Press, Oxford 2010) 234. 
144 William Cornish and David Llewelyn, Intellectual Property: Patents, Copyrights, Trademarks & Allied Rights  (5th edition, 

Sweet and Maxwell, London, 2010) paras. 16-34. 
145 Huw Smith , Ansgar Ohly, Agnes Lucas-Schloetter, ñPrivacy, property and personalityò, (Cambridge University Press, 

Cambridge 2005) 8-10. 
146 Article 8 of the Convention states: 1. óEveryone has the right to respect for his private and family life, his home and his 

correspondence. 2. There shall be no interference by a public authority with the exercise of this right except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the 

economic well -being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the 

protection of the rights and freedoms of others.ô Council of Europe, European Convention for the Protection of Human Rights 

and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, available at: 

http://www.refworld.org/docid/3ae6b3b04.html  [accessed 10 January 2014] 
147 Iain Higgins, Stelehn Boyd, and Richard Hawkins, ñImage rightsò in Adam Lewis and Jonathan Taylor (eds.) Sport law and 

practice (Tottel publishing, West Sussex 2008) 1155 et seq. 
148 http://www.forbes.com/profile/david -beckham/  last visited 10 January 2014. 

http://www.forbes.com/profile/david-beckham/
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The laws relating to ñimage rightsò have not been harmonised, therefore there are vast differences 

in the levels of protection offered throughout the European Union. Even the terminology used to 

describe commercial exploitation of aspects of oneôs personality differs throughout the European 

Union. Some jurisdictions speak of ñimage rightsò but also terms such as ñright of publicityò or 

ñpersonality rightsò are commonly used.149 Certain jurisdictions such as Germany, The Netherlands 

and France grant a basic form of ñimage rightsò protection, as opposed to the UK, which does not 

statutorily recognise the concept of image rights at all.150 These differences in the level of protection 

throughout the EU give rise to legal uncertainty for persons wanting to invoke their image rights 

against third parties across the EU. Cross-border cases where a personôs image is used throughout 

the European Union need to be enforced on a Member State per Member State basis, on the basis 

of right s or legal interests that differ markedly from country to country. In the recent Martinez case 

the Court of Justice of the European Union addressed the problem of cross border enforcement of 

image rights and recognised a ñpersonality rightò online.151 The case concerned a publication by the 

Sunday Mirror (a UK newspaper) on its UK website accompanied with photos. The website was 

also accessible in France. Martinez brought an action in France claiming that his personality right 

was infringed by this unauthoris ed publication by the Sunday Mirror. The Sunday Mirror claimed 

that the French court did not have jurisdiction. 152 The Court of Justice however stated that victims 

of an infringement of a personality right by way of the Internet can initiate litigation befor e a Court 

of a Member State in which they have their centre of interests in respect of all the damages 

caused.153 With this decision the Court of Justice implicitly recognized the protection of personality 

rights, and allowed affected subjects to litigate before national courts where damages are caused. 

The ruling is a step forward towards harmonising personality rights. However differences in the 

level of protection afforded in the Member States remain. 

 

In Germany image rights protection has a strong legal tradition, firmly based on the notion of 

personality rights. In 1954 the Federal Supreme Court (Bundesgerichtshof) developed a doctrine 

of a general personality right (allgemeines Persönlichkeitsrecht) that protects all aspects of a 

personality against violations.154 Personality rights in Germany have the dual purpose of both 

protecting economic/commercial interests (publicity) and non -economic interests (privacy).155 

German law recognises ñspecific personality rightsò such as the right to oneôs name156 and the right 

to oneôs image (Recht am eigenen Bild). 

 

The right of the portrayed person to control the use of his or her eigene Bild (own image) is codified 

in Article 22 of the Kunsturheberrechtgesetz (the Act on Copyright in works of visual arts of 1907 - 

KUG).157 The German image right however cannot be classified as a related right to copyright. The 

                                                           
149 This chapter will use the term image right to describe commercial exploitation of aspects of oneôs personality. 
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154 This general right of personality is derived from article 2 par.1 and article 1 of the Basic Law. It is also protected via Civil Law 
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Recht am eigenen Bild requires consent of the portrayed person for any type of (commercial) 

exploitation and covers every type of image.158 According to the Federal Supreme Court a broad 

definition should be given to the concept of image. In its Marlene Dietrich  decision the Court stated 

that a depiction of a person is considered to be an image where this person is recognisable by third 

parti es, it is not necessary that facial features of this person are recognisable. Even imitations of 

persons by body doubles using characteristic moves of that person which are recognised by the 

public are covered under Article 22 KUG. 159 Image rights are a specific form of the general 

personality right. Image rights as laid down in article 22 KUG only cover the exhibition and the 

dissemination of the visual image. The general personality right protects against unauthorised 

commercial exploitation of oneôs reputation and public image, personal information and the private 

sphere. Image rights cover the commercial exploitation of oneôs visual personality. The Federal 

Supreme Court in the Marlene Dietrich  case stated that because of the potential to commercially 

exploit these images they must be descendible. With regard to the possibility of licensing image 

right there is however no legal precedent. Generally it is assumed that since image rights (the 

commercial aspect of oneôs personality) are deemed to be descendible it should also be possible to 

license them.160 Image rights are not absolute rights and there are several limitations to them.161 An 

important limitation is the freedom of expression and information enshrined in the German 

Constitution. The Federal Supreme Court has ruled that pictures ñfrom the sphere of contemporary 

historyò (Bildnisse aus dem Bereiche der Zeitgeschichte) are not protected since these pictures have 

informational value, meaning there is a public interest in these pictures. The case law of the Court 

distinguishes between two types of images of persons that may fall within contemporary history. 

Images that depict persons with respect to a specific event, so-called relative public figures, and 

images depicting famous persons that are always in the public interest, so-called absolute public 

figures. These absolute public figures may be portrayed without their consent when there is a public 

interest in information; this also extends to gossip and entertainment news. 162 

 

However this does not mean that images of absolute public figures may be used for any purposes. 

Publishing the portrait of a celebrity may not be justified when the publication violates legitimate 

interests of the portrayed person; this can be a privacy violation but also unauthorised use in 

advertisements and merchandising since the use of the images in that context does not serve a 

public interest in information. 163 

 

The Court always balances the (commercial) interests of the portrayed persons against the public 

interest in information . There are however borderline cases. For example, the Federal Supreme 

Court has ruled that no consent was necessary for the publication and distribution of a football 

calendar showing pictures of well- known football players. 164 This judgment has elicited criticism 

since there seemed to be little information value or public interest in a calendar that would 

outweigh the obvious commercial interests that players had in the exploitation of their images. 165 

In another case Oliver Kahn, the former goalkeeper of the German national football team, 
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successfully claimed that his personality right was infringed when his image was used for a virtual 

player in a football computer game. The Court of Appeal of Hamburg considered that the game 

developerôs main purpose was not to give information to the public but to sell a game and profit 

from the fame of the well-known players he had portrayed in the game. 166 A recent case ï one of 

many concerning depiction of members of the Von Hannover family ï decided by the German 

Federal Supreme Court concerned the daughter of Caroline von Hannover who was photographed 

during a public ice skating contest.167 Von Hannover claimed her image rights (Article 22 KUG) had 

been infringed by publication of pictures in the ñFreizeit Revueò magazine. The Federal Supreme 

Court however denied the claim. The Court allowed the publication as a report relating to an event 

of contemporary history. Furthermore it stated that there was no protection in this situation since 

the pictures were taken at a public sporting contest where it is normal practice to make photo and 

video footage of the contestants. The Court found no evidence that these pictures taken at a public 

event could negatively affect her and therefore her image rights were not infringed. 168 

 

In conclusion it can be said that consent of the depicted person is always necessary when his or her 

image is used for commercial purposes such as advertisement or merchandising, unless there is a 

prevailing public interest in information. The German Courts w ill weigh the (commercial) interest 

of the portrayed person in his image against the public interest in information. From this line of 

cases one can assume that famous sports players fall under the category of ñabsolute public figuresò 

and therefore no consent is required for the publication and dissemination of their images, unless 

the images are used for commercial purposes or if the use is harmful to the portrayed person. Also 

most sporting events can be considered public events and pictures or video footage taken of players 

during the game will be considered by the German Courts as images relating to an event of 

contemporary history and therefore there will be a public interest in these images. 

 

The Netherlands does not recognize an image right as an absolute right. 169 However the Dutch 

Copyright Act and the Dutch Civil code do offer persons, including sports players, several actions 

to prevent third parties from using their image without their consent. The Dutch Copyright Act 

contains provisions in Article s 19-21, 25a and 35 that may protect sports players against the 

unauthorized (commercial) exploitation of their image. These provisions are generally referred to 

as ñportrait rightsò and they can protect image rights of sports players when depicted in a 

portrait. 170 

 

A portrait is defined in the explanatory memorandum of the Copyright Act as ña depiction of a 

personôs face, with or without other parts of the body, regardless of the way the portrait is madeò.171 

Therefore it covers photographs, paintings, television recordings etc. According to the Dutch 

Supreme Court recognizable facial features do not have to be present for a depiction to be 

considered a portrait, as long as there are other identifying elements.172 A parody which shows a 

minimum of resemblance also qualifies as a portrait.173 The Supreme Court has stated that even a 

typical body posture of a person can qualify as a portrait and be protected under portrait rights. 174 

This can be very relevant for sports players who are generally known by the public not only form 

their facial features but also from characteristic sport action moves. A case before a Dutch District 
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court exemplifies this aspect. A famous Dutch marathon ice skater was confronted with an 

unauthorized action photo of himself in an advertiseme nt for a heater system; the Court stated that 

he was recognizable due to facial features but also due to his characteristic posture on the ice, which 

was recognizable by the public.175 

 

According to Article 21 of the Dutch Copyright Act portraits made withou t the consent of the 

portrayed person cannot be published when the portrayed person can prove he has a ñreasonable 

interestò in the prevention of publication of his image. This reasonable interest can lie in the sphere 

of protecting one right to privacy as codified in Article 8 of the ECHR (European Convention on 

Human Rights) and Article 10 of the Dutch Constitution and needs to be balanced against other 

interests such as the freedom of expression and information of Article 10 ECHR.176 The European 

Court of Human Rights has provided guidance in this balancing of interests in its Caroline von 

Hannover  case law.177 The Dutch Supreme Court has also recognized a commercial interest in oneôs 

image as a ñreasonable interestò to prevent publication.178 This commercial interest lies in the 

popularity of the person gained through the exercise of his profession, which is of such a nature 

that publication of his image can be commercially exploited. 179 This standard is known as 

ñexploitable popularityò (verzilverbare popularite it ). This type of popularity does not necessarily 

have to be gained through professional work; according to the Court of Appeal it covers amateur 

sports players as well.180 These commercial interests are also protected by Article 8 ECHR and can 

be used to weigh the interests of the person in protecting his image against the interest of the public 

to receive information. It depends on the specific circumstances in each case which interest should 

prevail.181 When the person enjoining ñverzilverbare populariteit ò only has a commercial interest 

in prohibiting publication of his image an important factor taken into consideration is whether a 

financial compensation has been offered to this person.182 If a reasonable financial compensation 

has been offered the publication can only be prohibited if there are other circumstances present 

such as defamation or harm to a personôs reputation. If no such reasonable financial compensation 

has been offered unauthorized publication of an image of a famous person remains unfair and can 

be prohibited.  183 Recently the Dutch Supreme Court and the Amsterdam Court of Appeal have dealt 

with two important cases concerning the protection of image rights of football players. These cases 

are illustrative of the current status of portrait rights in the Netherlands and therefore they will be 

discussed in some detail. On 14 June 2013 The Dutch Supreme Court laid down its ruling in the 

case of Johan Cruijff versus Tirion.184 Johan Cruijff is a very famous former football player, trainer 

and commentator. Tirion is a publi shing company, which was planning to publish a book 

containing a collection of photographs of Johan Cruijff made during his career as a professional 

football player for the Amsterdam football club Ajax. Tirion contacted Cruijf before publication and 

offered him financial compensation. Cruijff declined the offer and brought a case against Tirion 
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before the District Court for violation of his image rights. Both lower Courts ruled that there was 

no violation of Cruijffs image rights. 185 Cruijff lodged an appeal before the Supreme Court. Cruijff 

claimed that the publication of this book was a violation of his privacy since the book was published 

without his consent. He based this claim on Article 8 ECHR, which he claimed provided him the 

exclusive right to determine publication of his image. He also claimed that he had a óreasonable 

interestô within the meaning of article 21 Dutch Copyright Act in preventing publication and 

distribution of this book. 186 The Supreme Court held that a portrayed person can prevent 

unauthorized publication of his image if he has a reasonable interest that prevails over the right of 

the public to receive information. When a reasonable interest is proven a publication can be deemed 

unfair and can be prohibited. 187 A situation where the portra yed person always has a right of 

consent prior to publication cannot be assumed. According to the Dutch Supreme Court it does not 

follow from the case law of the European Court of Human Rights in the Von Hannover  and Reklos 

cases that Article 8 ECHR provides for an absolute right of consent. That would go against freedom 

of expression and information. 188 

 

The pictures in the book were taken during the time Cruijff exercised a professional career as a 

football player for a well -known football club. The picture s were taken during matches that drew 

large public attention and interest. The pictures did not concern any aspect of his private life and 

the pictures were not in any way harmful or defamatory. 189 It follows that in cases where portraits 

of famous persons are made in a public place during the exercise of their profession, in general 

more weight should be given to the information value and news value that these portraits have for 

the public, rather than in the personal interest of the depicted person. 190 According to the Court 

Cruijff could also not prevent publication of the photographs based on ña reasonable interestò 

(Article 21 of the Copyright Act). Although Cruijff has ñverzilverbare populariteit ò (exploitable 

popularity) he could not invoke his portrait r ight since financial compensation was offered to him 

by the publishing company. 

 

The second case was decided on 10 December 2013 by the Amsterdam Appeals Court.191 This case 

was brought before the courts by the association of professional football players (VVCS and PRO 

PROF) against the Dutch football clubs and the Dutch football federation KNVB. The playersô 

association claimed that all professional football players in the Dutch leagues have an absolute 

ñportrait rightò based on article 21 of the Dutch Copyright Act. This absolute right would allow them 

to prohibit any image taken during matches without their consent. Based on their right the playersô 

association claimed that football players should receive monetary compensation every time images 

of a game are shown to the public. The Amsterdam Court of Appeals confirmed the ruling of the 

Supreme Court in the Johan Cruijff case. Article 21 of the Copyright act does not grant an absolute 

right to oneôs image. A portrayed person can only prevent publication if he has a ñreasonable 

interestò which must prevail over the freedom of information of the public; his claims cannot be 

based only on the fact that he did not consent to prior publication of the image. A reasonable 

interest, especially in the case of famous football players, can lie in the commercial exploitation of 

their own image. There is a large football culture in the Netherlands and football players are 

celebrities, therefore they can have enjoy ñverzilverbare populariteit ò in their image. According to 

the Court, the fact that these players are depicted while exercising their profession; that there is a 
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large public interest in images of their profession (namely football matches); and that these images 

are made in public places all amount to the finding t hat there should be given more weight to the 

publicôs right of information and the public news value of these images than to the protection of the 

commercial interests of the players.192 Importantly, the Court pointed out that this case deals with 

professional football players who are being paid for participating in these matches and that they 

have already received financial compensation for the broadcasting of their image right in the form 

of their wages, which are largely (indirectly) financed by income fro m the broadcasting rights.193 

Another important consideration by the Court is the fact that because the images shown depict the 

football players as part of a team, and not individually, this does not negatively impact their 

individual portrait rights. Lastly  the Court also adds that these considerations are the same for 

amateur players in the competition. 194 From the two cases discussed above it can be concluded that 

the Netherlands does not recognize an absolute right of self-determination in oneôs image. 

Professional and amateur players cannot invoke their image rights in order to receive compensation 

for their images broadcast in the context of the reporting of the matches they are playing in. The 

courts bases this denial of protection of image rights on an economic argument: the players already 

earn income for their participation in the matches, which is derived from the proceeds of 

broadcasting rights, and they cannot therefore claim additional remuneration for their images 

shown during the broadcasting of these matches. 

 

In France, protection of image rights (droit ¨ lôimage) has been developed largely in case law. Image 

rights as such are not codified but fall within the general protection of personality rights protected 

under Article 9 of the French Civil code. According to Article 9 ñeveryone has a right to privacyò.195 

Personality rights cover both protection of oneôs image against unauthorised commercial use (also 

referred to as publicity right) and protection of privacy and reputation. These rights are ve ry broad 

but can in certain circumstances be limited by a right to freedom of information protected under 

Article 10 ECHR (European Convention on Human Rights). 196 Image rights are tied to a person and 

as such are non-transferable.197 However recent practice and case law have shown a change of 

attitude. It is now generally assumed that image rights are contractually transferable and can be 

the subject of a license. 198 According to the case law of the French Courts both famous and non-

famous persons are entitled to image rights protection and are able to control the use of their 

image.199 As a general rule a written and signed permission of the portrayed person is required 

before a portrait of a person can be taken and/or used/published.200 In order for a person to in voke 

image rights the person must be recognisable on the portrait.201 There are however some limitations 

to this broad protection of image rights. The first is that consent to make or publish a portrait is not 
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required when a person is portrayed in the context/performance of his or her profession in a public 

place. The portrayed person can only oppose such pictures in the event that they are harmful, 

denigrating or consist false statements. Consent of the portrayed person together with a financial 

compensation is necessary when the images are being used for commercial purposes, e.g. 

advertisements, postcards etc.202 The second limitation concerns news reporting and the right of 

the public to information. Portraits of persons that have news value generally do not  require 

consent of the portrayed person. However here too privacy limitations may apply.203 

 

In the United Kingdom personality rights or image rights are not generally recognised under 

common or statutory law. 204Sports players in the UK therefore have to rely on a variety of specific 

legal doctrines, such as privacy, defamation and tort law in order to protect their images. English 

law does not recognise a general right of privacy.205 However it has included Article 8 ECHR on the 

protection of privacy in the Hum an Rights Act. In the Naomi Campbell  case the House of Lords 

specified that the tort of breach of confidence, also known as the misuse of private information, can 

be used to protect oneôs privacy.206 Naomi Campbell sued Mirror Group Newspapers (MGN) for a 

breach of confidence or misuse of private information based on a violation of her privacy when 

MGN published unauthorised photographs taken of Naomi Campbell in a public place. The House 

of Lords introduced a two-step test: firstly, a court must consider whether the information is of a 

private or confidential nature; did the claimant have a reasonable expectation of privacy? Secondly, 

if that is the case the Court must weigh the right of freedom of expression against the claimantôs 

privacy interest. When the photographs are taken in a place where the portrayed person should 

have a reasonable expectation of privacy (even if this is a public place) the Court will likely allow 

the privacy interest to prevail over the public interest in information. Considering th e 

circumstances in which sports players perform they will most likely not be able to use the doctrine 

of breach of confidence and privacy to protect their image. Football matches are organised in public 

places and are accessible for the general public. Sports players may stand a better chance of 

protecting their images on the basis of the tort of passing off. ñPassing off prevents parties passing 

their goods or services off as the claimantôs good or services (misrepresentation), exploiting 

without authority  the goodwill that the claimant enjoys in the marketplace ò.207 In the Eddie Irvine  

case the House of Lords held that Irvine (a well-known Formula 1 racing driver) had a ñproperty 

rightò in his reputation. A radio station in the UK had used a photograph of Irvine in a brochure for 

the radio station that created the impression that he had endorsed this station. Irvine claimed that 

he was recognisable on the photo and because he was a famous race car-driver, he had a valuable 

reputation. The Court agreed.208 In or der for a claim under the tort of passing off to succeed there 

must be goodwill in the sense that there be a commercial interest in the image/reputation of the 

portrayed person. There must also be misrepresentation; the public must be falsely led to believe 

that the person is endorsing a product or a service. This misrepresentation must cause damage to 

the goodwill established by the plaintiff in his or goods or services. 

 

A more recent case before the High Court in London concerned the famous pop singer Rihanna.209 

Rihanna sued Topshop over t-shirts, which featured unauthorised photos taken during a video 
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shoot in 2011. Rihanna claimed that this use caused damage to her reputation. Mr Justice Birss 

held that ña substantial number of buyers were likely to have been deceived into buying the t-shirt 

because of a false belief that it had been approved by Rihanna.ò210 The Court agreed that this use 

could be damaging to her goodwill. Mr Justice Birrs reaffirmed that ñthere is none such thing as a 

general right by a famous person to control the reproduction of her image. The taking of the 

photograph is not suggested to have breached Rihannaôs privacy. The mere sale by a trader of a t-

shirt baring an image of a famous person is not an act of passing off. However in these 

circumstances I find that Topshopôs sale of the t-shirt was an act of passing offò.211 Arguably, the 

law of passing off can be used by (famous) sports players to prevent the unauthorised use of their 

reputation for example in advertisements or merchandising . 

 

 

1.3.2  Protection of image rights of athletes by special sports statutes  

 

In some Member States the enjoyment and exercise of the image rights of sports players are subject 

to special sports laws and statutes. For example, the 2010 Polish Act on Sport212 gives national  

sports associations the right to economic and commercial exploitation of the images of those 

representing a national side when they are wearing national team colours213 or the apparel of the 

national Olympic squad.214 In the context of football , those national-level players (in all age 

categories) have to observe the national federationôs rules on advertising and marketing in 

accordance with the rules of the Polish Football Association. This requires players to observe the 

advertising and market ing rights granted to the national governing body, UEFA and FIFA and their 

sponsors or commercial partners. The rules further provide that clubs can use playersô individual 

rights and that an individual sponsor of a player cannot come into trade collision with the sponsors 

of the club unless the parties have expressly agreed to the contrary. In the absence of such an 

agreement the default position applies, but as is the case in other jurisdictions neither the national 

sports law nor the rules of the governing body make adequate provision for bad faith negotiations. 

 

The Hungarian Sports Act provides that in sponsorship and merchandising agreements concluded 

by an employer club, the employer must have obtained the playerôs prior written consent to being 

covered by that agreement (e.g., through the employment contract) (Sports Act, Article 35). 

 

In Spain, Royal Decree 1006/1985215 governs the exploitation of the image rights of professional 

athletes. It differs from the Hungarian Act in that it obliges the partie s to an employment 

relationship to agree to a collective agreement for their specific sport, and that agreement is to be 

incorporated into the employment contract (it thus works in a manner similar to the arms -length 

collective bargaining agreements utilised in many US professional sports and where jurisdiction 

lies with the National Labour Relations Board 216). 

In Portugal, the Sport Labour Act 1998217 grants the player the right of either personal use or the 

right to authorise use by another and collective image rights such as team photographs are a matter 

for collective negotiation. In football, a collective agreement negotiated by the League and the 

Playersô Union pursuant to the 1998 Act properly grants the player the right to use and explore his 

image (or to assign it) during the currency of the contract, while the team owns the rights in respect 

of the collective image. 

                                                           
210 Idem, para. 34. 
211 Idem, paras. 34 and 70-75. 
212 Act of 25 June 2010 on Sport, Official Journal of the Republic of Poland, Dz. U. No. 127 position 857, as amended. 
213 Article 14 paragraph 1. 
214 Article 14 paragraph 2. 
215 Royal Decree 1006/1985, dated 26th June, regulating the special employment relations of professional sportspeople. 
http://noticias.juridicas.com/base_datos/Laboral/rd1006 -1985.html.  
216 David McArdle, Sports Dispute Resolution: Athletes, Law and Arbitrationô (Taylor & Francis, London 2014). 
217 Law No 28/98 of 27 June, as amended by Law No 114/99 of 2 August. 

http://noticias.juridicas.com/base_datos/Laboral/rd1006-1985.html
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In many other Member States as well collective labour agreements govern the enjoyment and 

exercise of image rights by professionally employed players. Discussion of these agreements, 

however, exceeds the scope of this study. 

 

 

1.4  The recording of sports events  

 

 

1.4.1  Copyright  

 

While sports events generally do not attract copyright or neighbouring rights protection in the 

Member States, this by no means implies that copyright and related rights play no role in protecting 

the commercial interests of the sports organisers. In all of the surveyed jurisdictions ,218 with the 

possible exception of Sweden, audiovisual recordings of sports events such as football games will 

likely meet the (relatively low) levels of originality required for copyright protection .219 Sweden 

represents a peculiar (and somehow contradictory) exception to this rule in that a Swedish Court 

of Appeals has held that the audiovisual recording of an ice hockey game (with added commentary) 

could not be considered an original work.220 This however seems to be an exceptional and isolated 

case. National legislation and case law in all the other surveyed jurisdictions point in the opposite 

direction. 221 

 

The audiovisual recording of football games, as usually broadcast on TV, will normally amount to 

a work of authorship protected by copyright law, usually as a film or cinematographic work. 222 

Cinematographic works are protected by copyright when they represent the author's own 

intellectual creation 223. In some jurisdictions ( e.g. UK and Ireland), works in general, therefore 

including films, have to be fixed in a t angible (material) form for copyright protection to arise .224 

                                                           
218 See answers to Q1 in Questionnaire (Annex I). 
219 See answers to Q1 in Questionnaires. See among others Lars Halgreen, European Sports Law  (Forlaget Thomson, Copenhagen 

2004) , at 297. See also e.g. Italian Supreme Court (Cassazione Penale), sec. 3, n. 33945 of 4 April 2006 
220 See Court of Appeal of Southern Norrland of 20 June 2011, n. B 1309-10, as cited in the Swedish questionnaire. 
221 See answers to Q1 in Questionnaire (Annex I). 
222 Cinematographic productions were required to be protected as literary or artistic works if by ñthe arrangement of the acting 

form or the combination of the incidents represented, the author has given the work a personal and original characterò, by Article 

14 of the Berlin Revision of the Berne Convention in 1908. In the current version of the Convention cinematographic works are 

present in Article 2 as a protected work and are further regulated in Articles 4, 7, 14, 14bis, and 15. See Lionel Bently and Brad 

Sherman, Intellectual Property Law  (3rd Ed., Oxford University Press, Oxford 2009) 84 and fn 159; See Pascal Kamina, Film 

Copyright in the European Union , (Cambridge University Press, Cambridge 2002); See Clive Lawrence and Jonathan Taylor, 

ñProprietary rights in sports eventsò in Adam Lewis and Jonathan Taylor (eds.) Sport: Law and Practice  (Tottel Publishing, 

London 2008) 1077, at 1106ï1107. For case law see e.g. Case C- 403/08 Football Association Premier League Ltd et al v QC 

Leisure et al (ECJ), of 4 October 2011, at 149 ï 152 (ñIt is to be noted that ... two categories of persons can assert intellectual 

property rights relating to television broadcasts ... namely ... the authors of the works concerned and ... the broadcasters.  

[A]uthors can rely on the copyright which attaches to the works exploited within the framework of those broadcas ts. In the main 

proceedings, it is common ground that FAPL can assert copyright in various works contained in the broadcasts, that is to say,  

in particular, the opening video sequence, the Premier League anthem, pre-recorded films showing highlights of rec ent Premier 

League matches, or various graphicsò (emphasis added)). See also Paris Court of first instance (Tribunal de Grand Instance de 

Paris), S.A. Television Française 1 v Youtube LLC, of 29 May 2012, RG: 10/11205, (cited in French questionnaire). 
223 After the landmark Infopaq decision (as confirmed by more recent ruling of the CJ) the threshold of ñintellectual creation of 

the authorò, which was originally created by the EU legislator only with regard to computer programs, photographs (Term 

Directive) and databases should be safely assumed to operate for all copyright subject matter (with the exception of works of 

applied art and industrial design for which there is a special derogatory rule); See Case C- 5/08, of 16 July 2009 Infopaq 

International A/S v  Danske Dagblades Forening [Infopaq].  
224 Sec. 5B Copyright, Designs and Patents Act 1988 [UK], defines films as ña recording on any medium éò. Similarly sec. 2(1) 

Copyright and Related Rights Act, 2000 [Ireland] requires that the film be fixed on any medium . However, a film, as the work 

suggests, is usually recorded on a support, tape, film, disk, etc. 
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Under the 1988 UK Copyright Act (CDPA225), films are defined as a recording  on any medium from 

which a moving image may be produced by any means.226 Absent fixation there will be simply no 

film, but n ot necessarily no copyright. A televised live transmission will be likely protected as a 

broadcast (see below Section 1.5).227 The UK is a peculiar system in this regard compared to 

continental -European laws, as its copyright law provides for a closed number of exhaustive ï 

instead of illustrative ï subjects for copyright protection. 228 Additionally, in the UK there is no 

explicit requirement for films to be original in order to be protected by copyright, which will make 

it even easier for recordings of sports events to qualify for protection. 229 As we will see, however, 

films can also be protected as dramatic works.230 

 

Cinematographic works are usually complex works where the intellectual creative contributions 

come from a plurality of providers, such as the script author, the author of the cinematographic 

adaptation, the director of the film, the artistic director, the author of the soundtrack and the 

producer.231 However, the principal director of a cinematographic or audiovisual work shall be 

considered its author, or one of its authors, in all the Member States.232 The latter are, in fact, free 

to recognize authorship also to other subjects, who will be considered co-authors of the principal 

director. In the EU, these subjects usually include the author of the screenplay, the author of the 

dialogue, and the composer of music specifically created for use in the cinematographic or 

audiovisual work .233 The list is merely illustrative, as it is left to Member States to determine for 

each domestic legal order the principal director's co-authors, if any.234 However, the Term Directive 

identifies these authors as relevant for the calculation of the term of protection: it shall expire 70 

years after the death of the last of the listed persons to survive, whether or not they are designated 

as co-authors under domestic law.235 

 

According to national law, and in contractual practice, the main economic rights in an audiovisual 

work are commonly vested in the film producer. Accordingly, i n so far as sports organisers, clubs, 

or federations act as producers of the audiovisual coverage of the games, the copyright in the 

audiovisual work will be owned by them. Alternatively, if the coverage is produced by an outside 

producer or broadcaster, the copyright can, and in practice often will be, assigned or licensed to the 

club(s) or organiser of the sports event or competition on the basis of specific contractual 

agreements. 

 

Once the audiovisual work has been created, its unauthorized reproduction, distribution, or 

                                                           
225 Copyright, Designs and Patent Act 1988. 
226 See s. 5B(1) CDPA. 
227 See Joined Cases C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and 
Karen Murphy v Media Protection Services Ltd (2011) ECR-I -9083, para. 150 (ñbroadcasters ... can invoke the right of fixation of 
their broadcasts which is pro vided for in Article 7(2) of the Related Rights Directive, the right of communication of their 
broadcasts to the public which is laid down in Article 8(3) of that directive, or the right to reproduce fixations of their b roadcasts 
which is confirmed by Arti cle 2(e) of the Copyright Directiveò). 
228 See e.g. Lionel Bently, UK Section 1[1], in International Copyright Law and Practice, (Geller ed.,) 2011; William Cornish and 
David Llewelyn, Intellectual Property: Patents, Copyrights, Trademarks & Allied Rights  (5th edition, Sweet and Maxwell, London, 
2010),,at 11-04. 
229 If the film qualifies as a ñcinematographic workò under the Berne Convention then it can be protected as a dramatic work under 

the UK copyright law; see Norowzian v. Arks (No. 2) [2000] EMLR 67; See in general Pascal Kamina, ñFilm Copyright in the 

European Unionò, (Cambridge University Press, 2002), at 35 et seq. 
230 See Richard Arnold, ñCopyright in Sporting Events and Broadcasts or Films of Sporting Events after Norowzianò, The Yearbook 
of Copyright and Media Law, 2001/2002, 51 ï 60. 
231 See Mark Perry and Thomas Margoni, Authorship in complex ownership: A comparative study of joint works , in EIPR, 2012, 

34(1), 22. 
232 See art 2(1) of Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of 

protection of copyright and certain related rights (codified version) [Term Directive], repealing Council Directive 93/98/EEC  of 

29 October 1993 harmonizing the term of protection of copyright and certain related rights.  
233 See Article 2(2) Term Directive.  
234 Idem. 
235 Idem. 
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communication to the publi c will constitute a copyright infringement entitling the right holder 

(original or derivative) to the usual remedies, including injunctive relief and damages.  

In most instances, the audiovisual registration of a major sports event will easily achieve the fairly 

modest levels of originality required to qualify for copyright protection. The audiovisual recording 

of a sport commonly features a large number of cameras placed in different sections of the field in 

order to capture not only the most important aspe cts of the event, but also the smallest details. 

Cameras, more recently, have been located on devices such as small helicopters or flying drones, 

or, in the case of F1 or other motor races, on the very same competing cars. The added content that 

is usually part of the televised audiovisual work, such as 3D animations indicating whether a 

football player was actually off-side, or the telemetry recordings of racing cars, are blended with the 

various camerasô recordings. The resulting audiovisual product is the ï usually original ï 

combination of all these elements through the creative filter of the director. This state of affairs has 

been confirmed by at least 27 of the 28 surveyed Member States. 

 

Yet, it is still possible, albeit unlikely, that such an audiov isual product will not be deemed 

sufficiently creative, and therefore not protected by copyright. 236 Even in such event the producer 

can rely on the protection granted to the first fixation of a film on the basis of a specific EU created 

neighbouring rights,  as set out in the following section. 

 

 

1.4.2  Neighbouring rights  

 

 

1.4.2.1  Film producers  

 

The EU Rental Right Directive, or simply Rental Directive, requires Member States to offer a special 

form of protection to the producers of the first fixation of films, i.e. film producers, in the form of a 

neighbouring right. 237 The Rental Directive defines films in Article 2(1c) as cinematographic or 

audiovisual works or moving images, whether or not accompanied by sound. Similarly to the case 

of other neighbouring rights, and unlike copyright, originality is not required to trigger the 

neighbouring right. If there is originality, the film will be protected both by a copyright (in the 

cinematographic work) and by a neighbouring right (in the fixation of the film). 238 The latter 

neighbouring right operates independently from any copyright in the cinematographic  or 

audiovisual work. The goal of this form of protection is to reward the producer of the film for 

accepting the financial risks and organizational responsibilities connected to the realization of the 

film 239. This is confirmed by Recital 5 of the Rental Directive, which clarifies that the investments 

required for the production of films are especially high and risky, and that the possibility of 

recouping that investment can be effectively guaranteed only through adequate legal protection of 

the right -holders concerned.240 

 

The film producerôs neighbouring right includes the exclusive right to authorize or prohibit direct 

or indirect, temporary or permanent reproductions by any means and in any form, in whole or in 

                                                           
236 Imagine the case of a minor production where there is only one camera, perhaps even fixed, that records everything that 

happens in front of its objective. 
237 See Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and lending 

right and on certain rights related to copyright in the field of intellectual property (codified version) repeal ing Council Directive 

92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related to copyright in the field of 

intellectual property.  
238 But see above the analysis of the UK for the case of films. 
239 See Paul Goldstein and Bernt Hugenholtz, ñInternational Copyrightò, (2nd Edition, Oxford University Press, 2010),  at 232; See 

German Federal Supreme Court, October 22, 1992, Case 1 ZR (300191), in 25 IIC 287, 288 (1994).  
240 See Recital 5 Rental Directive. 
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part in respect of the original and copies of the films. 241 It also provides for the exclusive right to 

authorize or prohibit the making available to the public, by wire or wireless means, in such a way 

that members of the public may access them from a place and at a time individually chosen by them 

ï in other words, on demand ï of original and copies of their films. 242 However, the right does not 

include, at least at the EU level, the broader right of communication to the public. 243 Producers of 

first fixations of films also enjoy the exclusive right to dis tribute (make available to the public in 

tangible copies), by sale or otherwise, in respect of the original or copies of their films.244 This 

neighbouring right lasts 50 years from the date of first lawful publication or communication to the 

public. If the f ilm has not been lawfully communicated to the public or published, the 50 -year term 

will accrue from the date of fixation. 245 

 

As seen, the UK is somehow an exception to the dual protection of audiovisual productions in the 

EU ï copyright in the cinematograp hic work and neighbouring right rewarding the producer's 

investment. UK law recognizes only a single right: copyright in the film. 246 According to some 

authors this approach fails to properly implement EU law. 247 However, under certain 

circumstances a film in the UK can also be protected as a dramatic work, as clarified by the Court 

of Appeal in the Norowzian  case.248 It must be noted that even if, under certain conditions, a duality 

of protection is available in the aftermath of the Norowzian  case, it is not of the kind considered by 

EU law. If a film is also a dramatic work, it will benefit from two forms of copyright protection, not 

from a copyright and a neighbouring right. This can be inferred, inter alia , from art. 13B CDPA, 

which states that the copyright in a film expires 70 years pma.249 

 

 

1.4.2.2  Sports audiovisual rights  

 

A peculiar situation exists in Italy, where in 2008 a new neighbouring right was introduced by 

legislative decree amending the Italian Copyright Act and creating a new Article 78-quater  titled 

ñaudiovisual sports rightsò.250 The article provides that ñto the audiovisual sports rights established 

by law 19 July 2007 n. 106, and implementing legislative decrees are applied the provisions of the 

present law, if compatibleò.251 This quite unfortunate formulation has been object of harsh 

                                                           
241 See Article 2(d) InfoSoc Directive which now governs horizontally the right of reproduction  in EU copyright law . Article 7 of 

the previous version of the Rental Directive has been repealed in virtue of Article 11(1)(a) of the InfoSoc Directive. 
242 See Article 3(2)(c) InfoSoc Directive. 
243 See Article 3(2) InfoSoc Directive. 
244 See Article 9 (1)(c) Rental Directive. 
245 See Article 3(3) Term Directive, which however uses an incomprehensible way to express this. 
246 But under some circumstances the film could be considered also a dramatic work, restoring, somehow, the EU duality; see 

Pascal Kamina, ñFilm Copyright in the European Union ò, (Cambridge University Press, 2002), 137. 
247 See Pascal Kamina, British film copyright and the incorrect implementation of the EC Copyright Directives , Ent. L.R. 1998, 

9(3), 109-114. 
248 See Norowzian v. Arks (No. 2) [2000] EMLR 67, recognizing that a film can also be a dramatic work when it is a ñwork of 
actionò. 
249 See Article 13D Copyright, Designs and Patents Act 1988. 
250 The new neighbouring right is based on Law 19 July 2007, n. 106, ñDiritti televisivi sugli eventi sportivi nazionali: delega per 

la revisione della disciplinaò Legge 19.07.2007 nÁ 106, and on the decrees implementing such framework act, mainly the 

legislative decree ñSport e diritti audiovisiviò Decreto legislativo 09.01. 2008, n.9. The law and the legislative decree represent a 

quite organic intervention in the field of media and TV rights, implementing provision of different EU directives, most impor tantly 

here those of the Directive 2010/13/EU of the European Parliament and of the council of 10 March 2010 on the coordination of 

certain provisions laid down by law, regulation or administrative action in Member States concerning the provision of 

audiovisual media services  (Audiovisual Media Services Directive, AVMSD)(Codified Version) . For a detailed account see Ferrari, 

Rights to broadcast sporting events under Italian Law , The international sports law journal, 2010, I -II, 65 ï 73. 
251 See Italian Copyright Law, Capo I-ter Diritti Audiovisivi sportivi, Article 78 -quater. ñAi diritti audiovisivi sportivi di cui alla 

legge 19 luglio 2007, n.106, e relativi decreti legislativi attuativi si applicano le disposizioni della presente legge, in q uanto 

compatibiliò. 
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criticisms among legal scholars.252 Law 19 July 2007 n. 106 attempts to regulate organically the 

entire field of sports TV rights, and among its ambitious goals listed in the first Article of the law 

are ñthe competitive equilibrium of participants to sports events, the enactment of an efficient 

system of measures to grant transparency of the transmission and communication to the public 

rights, for the radio and t elevision market and on other electronic networks, of sports events of 

professional championships and tournaments composed by teams, and of correlated sports 

manifestations organized at the national levelò.253 

 

No less relevant for these purposes is the implementing legislative decree of 9 January 2008 n° 9 

on sport and audiovisual rights [Sport Decree] 254, Article 2 of which defines a number of basic 

concepts: event, organiser of the event, competition, organiser of the competition, live 

transmission, audiovisual product among the most relevant. Of particular interest for our purposes, 

is the definition of audiovisual rights (which corresponds to the concept of audiovisual sports 

rights  in the Italian Copyright Act) 255. 

 

Audiovisual rights are defined as the exclusive rights, lasting 50 years from the date of the event, 

which include:  

¶ The fixation and the reproduction live or delayed, temporal or permanent, in any manner or 

form.  

¶ The communication to the public of the recordings, fixations, and reproductions, and their 

making available to the public on demand. 

¶ Distribution in any form, including sale, of the original or copies of recordings, fixations, or 

reproductions of the event. 

¶ Rental and lending. 

¶ Fixation, elaboration, or reproduction, of the whole or a p art, of the broadcast of the event, for 

new broadcasts or rebroadcasts of the event. 

¶ Use of the images of the event for promotional and advertising purposes, as well as for purposes 

of combining the images of the event to gambling and bets, and for the operation of such 

activities. 

¶ The storage of the fixations of the images of the event with the purpose of the constitution of an 

archive. 

 

According to Article 3, the organiser of the competition and the organiser of the event are joint 

owners of sports audiovisual rights, but the archival right (defined as the right described at Article 

2(7)), connected with each event of the competition belongs exclusively to the organiser of that 

event. The exercise of the sports audiovisual rights relative to the single events of the competition 

vests in the organiser of the competition (Article 4). Agreements contrary to this rule are considered 

void. The exercise of the archival right still belongs to the event organiser, which under conditions 

of reciprocity, allows the visiting sporting club to archive and exploit commercially the same 

images. Event organisers are also entitled to ñindependent commercial initiatives regarding the 

broadcast rights on official thematic channels of the synthesis, of the rebroadcast, and of the 

highlights of the events to which they take placeò. 

 

Article 4 states that the audiovisual production of the event belongs to the event organiser, who can 

operate autonomously, or through technical recording services and communication operators. The 

                                                           
252 See Vincenzo Zeno Zencovich, La statalizzazione dei diritti televisivi sportivi , in Il diritto dell'nformazione e dell ônformatica, 
XXVI, 6, 2008, 695ï710. 
253 See Article 1 Law 2007 n. 106. 
254 See legislative decree ñSport e diritti audiovisiviò Decreto legislativo 09.01. 2008, n.9. 
255 See Article 2 Sport Decree. 
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competition organiser coordinates the audiovisual productions and establishes in specific 

guidelines the standards of production (qualitative and editorial) to which the event organiser has 

to adhere. If the event organiser does not manifest an interest in the audiovisual production of the 

event, the event is produced by the competition organiser (Article 4(5)).  

 

Article 4(6) establishes that the ownership of the recordings resulting from the audiovisual 

production as described in Article 4(4) and 4(5) belo ngs to the event organiser, amending, if 

necessary, Article 78-ter  of the Italian Copyright Act. The latter Article establishes that the producer 

of cinematographic or audiovisual works and of sequences of images in movement is the exclusive 

owner of the right of reproduction, distribution, communication to the public, and rental for a 

period of 50 years from the date of first fixation. Article 78 -ter is in other words the implementation 

into Italian law of Article 3 Rental Directive regarding the related r ight of the producer of the first 

fixation of a film. 256 As seen, Article 3 provision mandates that the owner of the related right of first 

fixation is the producer. It is in contrast to EU law therefore to attribute that ownership to a 

different subject, such as the sports organiser identified by Article 78 -quater  (sports media rights). 

In other words, as long as the producer of the first fixation is a different subject than the event 

organiser identified by the Sport Decree, the provision establishing the prevalence of Article 78-

quater  over Article 78-ter  should be deemed in contrast to EU law.257 

 

The limited case law available to date suggests that the party with the strongest commercial interest 

in preventing the unauthorized diffusion of the recordings of  sports events are ï unsurprisingly ï 

the licensees of the recording and broadcasting rights. These entities already possess title and 

standing on the basis of standard copyright (and related rights, where relevant) rules, with little to 

no necessity for the event organiser (e.g. Lega Calcio) to intervene in the proceedings.258 

Commentators have been particularly critical towards the decision, reached at a late stage in the 

legislative process, to amend the Copyright Act and create a specific neighbouring right259. 

 

 

1.5  The broadcast of sports events  

 

Broadcasting organizations enjoy neighbouring rights protection for the transmission for public 

reception of their broadcast signals. This protection extends to the right to prohibit the fixation, the 

reproduction of fixations and the rebroadcasting by wireless means of broadcast, as well as the 

communication to the public of television broadcast of the same.260 These broadcast signals, which 

usually contain cinematographic or audiovisual works or moving images, are protected by a 

neighbouring right (or copyright in the UK 261) that operates independently from, and regardless of, 

any copyright in the content of the signal.262 In other words, the neighbouring right exists even in 

                                                           
256 See Article 3 et seq. Rental Directive and see Section 1.4.2.2 above. 
257 The main difference consists in the indication that the owner of the right of commercial exploitation is not the producer of the 

cinematographic or audiovisual work but the event organiser. In all those cases where the two roles do not coincide in the same 

subject or entity, the amending intent of Article 78 -quarter seems to be contrary to EU law. 
258 See e.g. Court of first instance (Tribunale) of Rome, order of 2 December 2011, Reti Televisive Italiane v. Google Inc. (ordinanza 

depositata il 13 dicembre 2011); and order of 19 August 2011, Reti Televisive Italiane v. Rojadirecta.es.  
259 See Vincenzo Zeno Zencovich, La statalizzazione dei diritti televisivi sportivi , in Il diritto dellôinformazione e dellôinformatica, 

XXVI, 6, 2008, 695ï710. 
260 The relevant EU directives in this field are the Rental Directive (particularly Articles 7 ï9), the Satellite Directive, and the 

InfoSoc Directive (See arts 2(e) and 3(2)). At the international level see TRIPs Agreement Article 14(3). In substantially similar 

terms see Article 13 Rome Convention. See also the Convention Relating to the Distribution of Programme-Carrying Signals 

Transmitted by Satellite, done at Brussels on May 21, 1974; For an account of different Member States approaches towards the 

redistribution and rebroadcast of copyright works (although analysing the specific field of the ñcloudsò) see Mihaly  Ficsor, The 

WIPO ĂInternet Treatiesò and Copyright in the ĂCloudò, ALAI 2012 Congress Kyoto, 16-18, October 2012. 
261 See sec. 6 CDPA. Systematically, however, it can be considered a related rights, as suggested by the duration of protection which 

is limited to 50 years from when the broadcast was made as stated by Section 14 CDPA. 
262 See Lionel Bently and Brad Sherman, ñIntellectual Property Law ò, (3rd Ed., Oxford University Press, 2009), at 86. 



 

 

57 Study on Sports Organisersô Rights in the EU 

the absence of any copyright in the content carried by the signal. This is an important aspect: the 

signal is protected as such, even if the underlying transmitted material is neither a work of 

authorship protected by copyright nor other material protected by neighbouring rights. 263 This 

means that even if a court were to find that a televised football game is not protected as a work of 

authorship, nor by the producerôs neighbouring  right (something not possible in the EU), its 

broadcast still qualifies as subject matter protected by copyright or related rights.  

 

The Rome Convention, on which the European acquis is largely built, defines ñbroadcastingò as the 

transmission by wireless means for public reception of sounds or of images and soundsò.264 This 

right, in other words, affords protectio n to broadcasters' technical contributions to the assembly, 

production and transmission of live and pre -recorded events, regardless of the subsistence of any 

copyright (works) or other related rights (performances, phonograms, or first fixations of films) 

that are carried by the transmitted signal. 265 The signals transmitted merit protection because the 

value is in the act of communication itself, rather than the content of what is being 

communicated.266 

 

In the EU, the Rental Directive requires Member States to grant broadcasting organizations the 

exclusive right to fix their broadcasts whether these broadcasts are transmitted by wire or over the 

air, including by cable or satellite, expanding therefore the definition of the Rome Convention to 

transmissions by wire or cable.267 In addition, the Directive requires the grant of public 

rebroadcasting and communication rights and public distribution rights to broadcasters. 268 The EU 

Copyright Directive of 2001 extends the reproduction right of broadcasting organizations  to include 

temporary digital copies and also introduces a right of making available online. 269 Under UK law, 

where usually fixation is a requirement for copyright protection, broadcasts seem to escape this 

condition. According to Bently and Sherman, ñ[a]rguably, the ephemeral nature of broadcasts 

makes them one of the most intangible of all form of intellectual propertyò.270 

 

While a clear, internationally or EU shared, definition of what constitutes a ñbroadcasting 

organizationò is lacking, it is safe to assume that it is commonly represented by the entity or person 

that organizes the broadcasting, i.e. the transmission by wire or wireless means for public reception 

of sounds or of images and sounds.271 In the case of sports events, the broadcasting organization 

can be the same club or federation when it autonomously acts as the actual broadcasting entity,272 

                                                           
263 See Case C- 403/08 Football Association Premier League Ltd et al v QC Leisure et al, of 4 October 2011, at 150 (ñbroadcasters 

... can invoke the right of fixation o f their broadcasts which is provided for in Article 7(2) of the Related Rights Directive, the right 

of communication of their broadcasts to the public which is laid down in Article 8(3) of that directive, or the right to repr oduce 

fixations of their broadc asts which is confirmed by Article 2(e) of the Copyright Directiveò). 
264 See Rome Convention Article 3(f). Similarly, Article 2(f) WPPT that defines broadcasting as ñthe transmission by wireless 

means for public reception of sounds or of images and sounds or of the representations thereof; such transmission by satellite is 

also ñbroadcastingò; transmission of encrypted signals is ñbroadcastingò where the means for decrypting are provided to the public 

by the broadcasting organization or with its consentò. 
265 See Paul Goldstein and Bernt Hugenholtz, International copyright law, Principles, law and practice (2nd edition Oxford 

University Press, Oxford 2010), at 237. 
266 See Lionel Bently and Brad Sherman, ñIntellectual Property Law ò, (3rd Ed., Oxford University Press, 2009 ), at 86. Id.  See also 

Court of first instance of Paris (Tribunal de Grand Instance de Paris), S.A. Television Francaise 1 et al v S.A. Dailymotion, of 13 

September 2012, RG:09/19255 (cited in the French questionnaire). 
267 See in general Lucie Guibault and Roy Melzer, The legal protection of broadcast signals , IRIS Plus, 2004 ï 10, 2 ï 8. 
268 See Rental Directive Articles 7 ï 9. 
269 See arts 2(e) and 3(2) InfoSoc Directive; See also Paul Goldstein and Bernt Hugenholtz, International copyright law, 

Principles, law and practice (2nd edition Oxford University Press, Oxford 2010) 342.  
270 See Lionel Bently and Brad Sherman, Intellectual Property Law  (3rd Ed., Oxford University Press, Oxford 2009) 92. 
271 Broadcasting organizations are not better defined by international and EU legislation. Member States usually regulate the 

broadcasting activity and set the requirements to qualify as broadcasting organizations. In the UK, the CDPA defines authors as 

the person making the broadcast or, in the case of a broadcast which relays another broadcast by reception and immediate re-

transmission, the person making that other broadcast; see CDPA 9(2)(b). 
272 This was the case of Eredivisie Live, which until recently was an undertaking of the Dutch Eredivisie clubs. 
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or, usually, an entity that professionally operates as a broadcaster and that has acquired the 

exclusive right to broadcast the sports event on the basis of contractual agreements signed with the 

sports event/manifestation organiser, or jointly, depending on the factual circumstances. 273 

 

Accordingly, in Premier League v QC Leisure the CJ found that broadcasters can assert copyright 

or copyright related ri ghts in their broadcasts of sporting events, together with the authors of the 

works eventually contained in the broadcasts.274 In fact, as the CJ explains, broadcasters of sporting 

events can invoke the right of fixation of their broadcasts which is provided  for in Article 7(2) of the 

Related Rights Directive, the right of communication of their broadcasts to the public which is laid 

down in Article 8(3) of that directive, or the right to reproduce fixations of their broadcasts which 

is confirmed by Article 2 (e) of the Copyright Directive. 275 Interestingly, however, the questions 

asked in the main proceeding, as the same Court notes, do not relate to such rights.276 The reason 

lies in a particular provision of the applicable domestic law (the UK Copyright Act, CDP A), that at 

Section 72b provides that ñThe showing or playing of a broadcast in public, to an audience who have 

not paid for admission to the place where the broadcast is to be seen or heard does not infringe any 

copyright in the broadcast or any film incl uded in itò. In other words, publicans were 

communicating FAPLôs broadcasts (the live sporting events) to the public via screens and speakers 

of televisions placed in the pubs. However, pursuant to the Section 72b defence the communication 

was exempted. Nonetheless, if pubs were to charge an admission fee, or to show other content not 

covered by the exception ï such as FAPL logos or anthem, as the Court suggests ï the exception 

would not operate, restoring the normal course of affairs, i.e. making it a copyright infringement.  

 

Similarly, any unauthorized use of a television broadcast whether on another TV channel or on the 

Internet, is to be considered an infringement of the neighbouring right (or copyright), granting 

right -holders the usual remedies, first and foremost injunctive relief and claims for damages. As 

confirmed by the European Court of Justice in a judgment concerning the interpretation of Article 

3(1) of the Copyright Directive in a case of unauthorized retransmission of television broadcasts 

over the internet, the neighbouring right of broadcasters is protected against any act of 

communication to the public, including any online retransmission by way of streaming. 277 In light 

of this judgment, the meaning of Article 3(1) must be interpreted as covering retransmissions of 

the television broadcast, where the act of retransmission is conducted by an organization other than 

the original broadcaster. The fact that the subscribers to the streaming service (the British company 

ñTVCatchupò) were within the area of reception of the original terrestrial television broadcast, and 

were allowed to lawfully receive the broadcast on a television receiver, was considered irrelevant by 

the Court.278 

 

In this context the Court reaffirms that, on the basis of Article 3( 3) of the Copyright Directive, 

authorizing the inclusion of protected works in a communication to the public does not exhaust the 

right to authorize or prohibit other communications of those works to the public. 279 It follows that 

ñby regulating the situations in which a given work is put to multiple use, the European Union 

legislature intended that each transmission or retransmission of a work which uses a specific 

technical means must, as a rule, be individually authorized by the author of the work in 

                                                           
273 On the sale of sports media rights, see Chapter 2, Section 2.3. 
274 See Joined Cases C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and 
Karen Murphy v Media Protection Services Ltd  (2011) ECR-I -9083, para. 148. 
275 Idem, para. 150. 
276 Idem, para. 51. 
277 See Case C-607/11, ITV Broadcasting Ltd v TVCatchup  Ltd, of 7 March 2013. 
278 Idem, para. 40. 
279 Idem, para. 23. 
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questionò.280 In the Court's opinion, this is confirmed by Articles 2 and 8 of the Satellite Directive 281, 

which require independent authorization for the simultaneous, unaltered and unabridged 

retransmission by satellite or cable of an initial transmission of tele vision or radio programs 

containing protected works, even though those programs may already be received in their reception 

area by other technical means, such as by wireless or terrestrial networks.282 

Therefore, because an Internet rebroadcast uses a specific technical means (the Internet) which is 

different from that of the original TV communication, that retransmission is a ñcommunicationò 

within the meaning of Article 3(1) of the Copyright Directive, and consequently, it cannot be exempt 

from authorizatio n by the authors of the retransmitted works when these are communicated to the 

public.283 

 

It must be noted, however, that on the basis of the Courtôs previous case law a mere technical means 

to ensure or improve reception of the original transmission in its  reception area does not constitute 

a ñcommunicationò within the meaning of Article 3(1) Copyright Directive.284 Nevertheless, this 

interpretation can be considered correct only as long as the intervention of such technical means is 

limited to maintaining or  improving the quality of the reception of a pre -existing transmission and 

cannot be used for any other transmission.285 

 

 

1.6  Survey results and conclusions  

 

As emerged from the discussion above, every Member State offers a standard form of protection 

based on the ownership or exclusive use of the venue in combination with contracts (ñhouse 

rightò).286 Of the 28 Member States the majority offer this standard form of protection as the only 

one directly relating to the organization of sports events. It was established that six Member States 

offer additional forms of protection, usually in the sports codes or in related acts. One of these 

Member States has enacted a special neighbouring right in its copyright act protecting audiovisual 

sports rights. 

 

This is in addition to the protection offered to the audiovisual recordings and broadcasts of sports 

events, by copyright or neighbouring rights, which is recognized in all the Member States with the 

possible exception of Sweden. The sports event as such is not protected by copyright or 

neighbouring rights in the totality of the 28 Member States.  

 

In conclusion:  

 

- Neither under EU law nor under the laws of its 28 Member States can a sports event as such be 

considered as a work of authorship and therefore copyrightable. The sports event as such is also 

not protectable by any neighbouring right under EU law.  

 

                                                           
280 Idem, para. 24. 
281 See Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright and rights 

related to copyright applicable to satellite broadcasting and cable retransmission. 
282 See Case C-607/11, ITV Broadcasting Ltd v TVCatchup  Ltd, of 7 March 2013, para. 25. 
283 Idem, para. 26. 
284 ñSuch activity is  not to be confused with mere provision of physical facilities in order to ensure or improve reception of the 

original broadcast in its catchment area, which falls within the cases referred to in paragraph 74 of the present judgment, b ut 

constitutes an int ervention without which those subscribers would not be able to enjoy the works broadcast, although physically 

within that areaò; See Joined Cases C-431/09 and C-432/09 Airfield and Canal Digitaal , at 79. See also See Joined Cases 

C- 403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and Karen Murphy v Media 

Protection Services Ltd (2011) ECR-I -9083, para. 194. 
285 See Case C-607/11, ITV Broadcasting Ltd v TVCatchup  Ltd, of 7 March 2013, at 29. 
286 See questionnaires. 
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- Exclusivity is commonly created on the basis of the ownership or exclusive right to use the 

venue where the sports event is staged. On this basis, conditional access contracts are employed 

to regulate access by the public, the news media, and the broadcasting organizations. This 

protection scheme, often called ñhouse rightò, is the default form of protection in the surveyed 

Member States. In some Member States (e.g.: Netherlands, Germany, Austria) the ñhouse 

rightò has received express recognition by the highest courts. In many others the house right is 

implicitly recognized by courts and commentators on the basis of the combination of property 

right and contract l aw. 

 

- Additionally, some Member States offer specific rules in special sports laws or codes: 

¶ France represents the most developed and far-reaching example of this category. The 

French Sports Code offers protection to the commercial exploitation of sports events in any 

form or manner, including a right to consent to bets.  

 

¶ Italy offers a detailed regulation of TV media and broadcasting rights in a dedicated decree, 

which amends the copyright act and creates a new neighbouring right. While explicitly 

considering the betting sector, a right to consent to bet is clearly absent. The real impact of 

this right after 6 years of its entry into force remains unclear.  

 

¶ Portugal has a special rule ï customary in nature but statutorily recognized and applied by 

the Courts at least until 2007 ï protecting the organisers of sports events. Its current status 

however is not completely clear. 

 

¶ Bulgaria, Greece, Hungary, and Romania possess specific provisions in their acts on the 

ownership of media rights in favour to the  sports organisers, but case law seems to be 

inexistent.  

 

- All Member States offer copyright and neighbouring right protection to audiovisual recordings 

of sporting events and to their broadcasts, with Sweden as a possible exception. 

 

- No Member State offers specific protection stemming from unfair competition law for sports 

events, nor can organisers of sports events easily claim rights to protect the commercial value 

of that event against misappropriation by third parties. However, courts in Denmark have on  

occasion protected the news value of sports events under a theory of misappropriation. 

 

- Image rights may offer some protection of the athletesô commercial interests. However, their 

nature and characteristics vary significantly from Member State to Member State, and even in 

countries where such rights are expressly recognised, image rights do not seem to protect 

athletes against unauthorized recordings or broadcasts of the sports events in which they 

participate. U nlike copyright and related rights, image r ights are not harmonized by EU law. 
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2  THE MARKETING OF SPORTS MEDIA RIGHTS: LICENSING PRACTICES 

 

 

2.1  Introduction  

 

From the 1950s until the mid -1980s, European broadcasting markets were characterized by natural 

monopolies. This limited the number of broadcasts and kept the prices paid for sports broadcasting 

rights down. 287 At the time of the first sports broadcasts in Europe, sports organisers received either 

no or very little compensation for the exploitation of their rights. 288 The progressive liberalization 

of European broadcasting markets in the late 1980s-1990s combined with technological 

developments, however, led to an explosion of actors on the demand side. Incumbent public 

broadcasters increasingly faced competition from cable and satellite (pay TV) providers. In various 

European markets, telecommunications operators have also been moving into the market for 

audiovisual services. The transition from analogue to digital delivery platforms further accelerated 

platform competition as it effectively removed earlier spectrum constraints. 289 

 

The unprecedented demand from a multitude of market players dramatically increased 

competition for premium sports content. Given the scarcity and exclusivity of truly attractive 

sporting events, the adjustment was made by price. As a result, the sale of sports media rights 

became a lucrative business capable of attracting enormous sums of money. 

 

This chapter will analytically describe how sports media rights are managed and licensed by sports 

organisers and will focus on the compatibility of such licensing practices with EU competition law  

and internal market law.  

 

The convergence of transmission techniques and media services has fundamentally changed the 

way in which sports content is marketed and ultimately transmitted to consumers. Apart from a TV 

set, consumers increasingly use a range of Internet -connected devices to watch sports: via PC, 

tablet, and smartphones. The traditional term ñ(sports) broadcasting rightsò no longer captures this 

new market reality. For the purpose of this report, it is therefore more appropriate to use the term  

ñ(sports) media rightsò.290 

 

 

2.2   The commercial significance of sports media rights  

 

This section will highlight the commercial significance of sports media rights for media content 

providers (2.2.1) as well as the interests of professional sports organisers in the sale of these rights 

(2.2.2). It will reveal that the market dynamics vary significantly between a small number of ñtier 

oneò sports events, which have a high domestic demand or even global appeal, and the rest. 

 

 

  

                                                           
287 Claude Jeanrenaud and Stefan Késenne, The Economics of Sport and the Media (Edward Elgar, Cheltenham 2006) 1-4. 
288 Jean-François Bourg and Jean-Jacques Gouguet, The Political Economy of Professional Sport  (Edward Elgar, Cheltenham 
2010) 101. 
289 See e.g. Karen Donders, Public Service Media and Policy in Europe (Palgrave Macmillan, Basingstoke 2012); Jackie Harrison 
and Lorna Woods, European broadcasting law and policy  (Cambridge University Press, Cambridge 2007). 
290 The term ñmedia rightsò encompasses the rights to transmit audio -visual material across all transmission techniques. 
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2.2.1  Killer content for media content providers  

 

In numerous decisions, the European Commission has recognised premium sports events and first 

run premium films (mostly Hollywood blockbusters) as ñvital inputò for media operators to 

compete.291 Both types of premium content have proven particularly decisive in the battlefield for 

market positions in the European pay TV markets.292 The importance of premium content as key 

sales driver for pay TV subscriptions is widely acknowledged.293 The large amounts consistently 

paid by pay TV operators for premium content is probably the clearest indicator of the value they 

believe consumers place on it. 

 

Whereas both types of premium content are able to attract high audience shares and high 

advertising revenues, sports programming does display particular features.  

 

First, premium sports programming, and in particular top -flight football, is capable of attracting 

viewers with above-average buyer power that are otherwise difficult to reach via television 

advertising. This means that advertising slots during sports programmes can be sold for a higher 

rate compared to other programmes.294 

 

Second, the coverage of popular sports events allows media operators to develop a unique brand 

image. This branding encourages viewers to use the channel (or other content service) as a point of 

reference for their viewing. 295 The fact that pay TV operators in various European markets 

experienced a significant fall in subscriber numbers after losing the rights they held to premium 

sports content is a case in point.296 In t erms of branding, the media rights for other popular sports 

events are also important for premium sports channels as they provide long tail opportunities for 

particular audiences and are essential to assemble a credible package. This also applies to new 

media markets. While the acquisition of media rights for niche content might not be a profitable 

operation as such (in terms of direct recuperation through subscription fees), it can be a key 

branding element for the take-up of new media services.297 

 

Third, sports content is time critical: its coverage is most attractive when transmitted live. As a 

result, traditional linear broadcasting services have a competitive advantage for transmitting 

premium sports content demanded by a mass audience.298 

 

To gain or retain market share, media content providers all compete for attractive content, 

preferably distinct from that of rivals. While the demand for premium sports content has grown 

exponentially over the last two decades, such content has remained a scarce resource: there are 

                                                           
291 See e.g. CVC/SLEC (Case M.4066) Commission decision of 20 March 2006; Bertelsmann/Kirch/Premiere  (Case IV/M.993) 
Commission Decision 4064/89 (1999) OJ L 53/1; Vivendi/Canal+/Seagram  (Case IV/M.2050) OJ C 311/3, para. 19. 
292 See e.g. Newscorp/Telepiù  (Case COMP/M.2876) Commission Decision (2004) OJ L 110/73, para. 61; TPS (Case IV/36.237) 
Commission Decision (1999) OJ L 90/6, para. 34; British Interactive Broadcasting/Open  (Case IV/36.530) Commission decision 
(1999) OJ L 312/1, para. 28. 
293 OECD, Background Note to Global Forum on Competition: ñCompetition issues in television and broadcastingò (2013) 
DAF/COMP/GF/WD(2013)2, 18. The consumer research underpinning Ofcomôs investigation into the UK Pay TV market, for 
instance, highlighted that 88% of consumers cited content as the reason for their selection of Pay TV service (over and above 
platform features). One third of them cited sport as their most valued content. Ofcom, Pay TV second consultation: Access to 
premium content (2008) paras. 3.34 -3.38. 
294 UEFA Champions League (Case COMP/C.2-37.398) Commission Decision (2003) OJ L 291/25, paras. 73-75. 
295 Idem, paras. 64-70. 
296 For example, the German pay TV operator Premiere, the German pay TV lost 42% of its market value and part of its subscriber 
base after it announced that it had failed to secure the rights for the Bundesliga in December 2005, while the new Bundesliga 
rights owner Unity/Arena attracted over 900,000 subscribers in just a few  months. Ofcom, Pay TV second consultation: Access 
to premium content (2008) paras. 3.62 -3.79. 
297 Tom Evens, Katrien Lefever, Peggy Valcke, Dimitri Schuurman, and Lieven De Marez, ñAccess to Premium Content on Mobile 
Television Platforms: the Case of Mobile Sportsò (2010) 28 Telematics and Informatics (1) 32; European Commission, Concluding 
Report on the Sector Inquiry into the provision of sports content over third generation mobile networks (2005).  
298 OECD, Background Note to Global Forum on Competition: ñCompetition issues in television and broadcastingò (2013) 
DAF/COMP/GF/WD(2013)2, 18, 25.  
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only a limited number of premium sports events capable of attracting large and commercially 

attractive audiences. This has led to an incredible rise in the value of premium sports media rights. 

 

 
 

Figure 2.1 - Growth in value of premium sports  media rights over two decades299 

 

As a result, the acquisition of premium sports rights constitutes a major cost for media content 

providers. In 2009, EU broadcasters spent around ú 5,8 billion on the acquisition of sports media 

rights, which represents a significant proportion of their total ú 34,5 billion programming spend.300 

 

Pay TV operators are responsible for the vast majority of the annual sports media rights 

expenditure in the top five European markets (France, Germany, Italy, Spain, and the United 

Kingdom), with the exception of Germany. In 2011, German free-to-air broadcasters spent more on 

sports media rights than pay TV operators.301 

 

Although in some countries other sports, such as ice hockey or basketball, may be more important, 

football by and large dominates the total spend on sports media rights in the EU. 

In 2011, broadcasters in the top five European markets spent on average 79% of their annual sports 

rights expenditure on football. The acquisition of media rights to the domestic football lea gue 

accounts for more than half of the total spend. Formula One is the second biggest sport, followed 

by rugby, the Olympic Games, and tennis. The United Kingdom is set apart from the other markets 

in terms of a greater diversity of sports: in addition to football, Formula One, and the Olympic 

Games, a series of second-tier sports (i.e. rugby, cricket, tennis, and golf) also generate significant 

                                                           
299 UEFA, ñFinancial Report 2011/12ò (2013); FIFA, ñFinancial Report 2010ò (2011); IOC, ñOlympic Marketing Fact Fileò (2012); 
UEFA, ñUCL Media Rights Sales 1992-2012 (2008); TV Sports Markets, Sportel Briefing: Celebrating 20 years of sports TVò 
(2008);  The Economist, The paymasters: money is the name of every game, 4 June 1998; EBU/Eurovision system  (Case 
IV/32.150) Commission Decision (1993) OJ L 179/23, Annex IV. 
300 Attentional Ltd et al, Study on the implementation of the provisions of the Audiovisual Media Services Directive concerning 
the promotion of European works in audiovisual media services (2011) 99-100. 
301 Sportbusiness Intelligence (2011). 
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revenues. In Italy, by contrast, non-football sports constitute only 10% of the total spend on sports 

media right s.302 

 

 

 
Figure 2.2 - Percentage of total spend on sports media rights in top 5 EU markets in 2011 303 

 

 

2.2.2  Important revenue source for (some) professional sports  

 

After having sketched the commercial importance of acquiring premium sports media rights for 

media content providers (and pay TV operators in particular), it is also important to consider the 

interests of professional sports organisers in the sale of these rights. 

 

The most volatile revenue streams for professional sport are sponsorship, ticket sales for live 

sporting events, the sale of media rights, and merchandising.304 As a corollary to the skyrocketing 

prices paid for premium sports media rights, the revenues derived from their sale have become an 

important pillar of, in particular, football  finance. 

 

For instance, about half of the revenues of the Fédération Internationale de Football Association 

(FIFA) comes from the sale of media rights.305 This income is made up primarily of revenue from 

the FIFA World Cup.  

  

                                                           
302 Idem. 
303 Rights fees for 2010 and 2012 Olympic deals annualised. Idem. 
304 PriceWaterhouseCoopers, ñBack on track? The outlook for the global sports marketò (2010). 
305 See e.g. FIFA, ñFinancial Report 2012ò (2013); ñFinancial Report 2011ò (2012); ñFinancial Report 2010ò (2011). 
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Source  2006 (period 2003 -06)  20 10 (period 2007 -10)  

  Revenue % Revenue % 

Media rights   1.050,6 58 1.791,3 66 

 Europe 475,3  958,9  

Marketing rights   451,8  797,4  

Hospitality   164,5  89,3  

Licensing  58,2  40,9  

Ticketing  19,6  -  

Other  63,9  -  

  1.808,6  2.718,9  

 

Figure 2.3 - Revenue sources FIFA World Cup in ú m 306 

 

The Union of European Football Associations (UEFA) even derives around 70% of its revenue from 

the sale of the media rights to its events.307 Media rights increasingly make up most of the revenue 

of the UEFA European Football Championship (EURO) and the UEFA Champions League. 

 
Source  1996  2000  2004  2008  2012  

 Revenue % Revenue % Revenue % Revenue % Revenue % 

Media rights  53,3 36 93,3 41 560,0 65 801,6 59 837,2 60 

Commercial rights  29,3  54,1  182,2  289,8  313,9  

Ticketing 64,7  82,5  81,5  100,6  136,1  

Hospitality  -  -   29,9  155,0  102,0  

Other -  -  1,6  3,9  1,7  

 147,3  229,9  855,2  1.350,9  1.390,9  

 

Figure 2.4 - Revenue sources UEFA EURO in ú m 308 

 
Source  2007 -08  200 8-09  20 09 -10 20 10 -11 201 1-12 

 Revenue % Revenue % Revenue % Revenue % Revenue % 

Media rights  625,7 81 623,2 76 836,5 76 885,1 77 892,3 77 

Commercial rights  149,8  195,9  260,6  259,9  260,9  

 775,5  819,1  1.097,1  1.145  1.153,2  

 

Figure 2.5 - Rights revenue UEFA Champions League in ú m 309 

 

Also for the International Olympic Committee (IOC), the sale of media rights has become the main 

source of revenue. It represents half of the IOCôs income. 

 
Source  1993 -96  1997-00  2001 -04  2005 -08  2009 -12 

 Revenue % Revenue % Revenue % Revenue % Revenue % 

Media rights  1.251 48 1.845 49 2.232 53 2.570 47 3.850 48 

Sponsorship 813 31 1.234 33 1.459 35 2.421 45 2.788 35 

Ticketing 451 17 411 16 411 10 274 5 1.238 15 

Merchandising  115 4 87 2 87 2 185 3 170 2 

 2.630  3.770  4.189  5.450  8.046  

 

Figure 2.6 - IOC revenue sources for past five quadrenniums in USD m310 

 

Turning to the national top football leagues, the picture becomes more diffuse. In 2012, the sale of 

domestic media rights contributed 40 to 48 % of the total revenue of the first division football clubs 

in Italy, France, the United Kingdom, and Spain. In comparison to these other major markets, the 

                                                           
306 FIFA, ñFinancial Report 2010ò (2011) (Euro figures converted from USD: 2010 average exchange rate used USD 1,34 = ú 1); 
FIFA, ñFinancial Report 2006ò (2007) (Euro figures converted from CHF: 2006 average exchange rate CHF 1,58 = ú 1). 
307 See e.g. UEFA, ñFinancial Report 2011/12ò (2013); ñFinancial Report 2010/2011ò (2012); ñFinancial Report 2009/2010ò (2011). 
308 UEFA, ñFinancial Report 2011/12ò (2013). 
309 UEFA, ñFinancial Report 2011/12ò (2013); ñFinancial Report 2010/2011ò (2012); ñFinancial Report 2009/2010ò (2011); 
ñFinancial Report 2008/09ò (2010). 
310 IOC, ñOlympic Marketing Fact Fileò (2014). 



 

 

67 Study on Sports Organisersô Rights in the EU 

first division football league in Germany traditionally generates less revenue from media rights 

(23% in fiscal year 2012).311 

 

 
Figure 2.7 - Domestic media rights as percentage of total club revenue: top five football leagues in 2012 312 

 

Even for the top five European football leagues, the great majority of the revenue from the sale of 

media rights is generated in the domestic market. Only the English Premier League has a 

considerable cross-border appeal. 

 

 
Figure 2.8 ï International and domestic media rights revenue top five European football leagues (season 2011-12)313 

 

On average, revenues from the domestic sale of media rights make up around one quarter of the 

income of top division football clubs competing in UEFA club competitions. 314 The figure below 

indicates the media rights income as percentage of total revenues of the top 20 highest earning 

football clubs in Europe for th e season 2012-2013. 

                                                           
311 UEFA, ñBenchmarking report on the clubs qualified and licensed to compete in the UEFA competition season 2013/2014ò 
(2013). 
312 Idem. 
313 Lega Serie A, ñThe economic exploitation of TV rights in Europe: principal models and conclusions from the comparisonò 
(2011). 
314 UEFA, ñBenchmarking report on the clubs qualified and licensed to compete in the UEFA competition season 2013/2014ò 
(2013). 
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Figure 2.9 - Revenue by source of the top 20 highest earning clubs (season 2012-13)315 

 

It follows that in smaller leagues, which are less attractive for media content providers and 

advertisers, football clubs have to do with much more modest media revenues (10% or less). 

 

Apart from only a handful of ñtier-oneò sports events, including top division football and a few other 

sports events depending on national taste, most professional sports struggle to attract significant 

revenue from selling their media rights.  

 

It should be noted, however, that media coverage is also important as an indirect driver of other 

revenue streams for professional sport. Media coverage raises a sportsô profile, increases the value 

of sponsorship deals, and has significant potential in attracting new supporters and driving up 

stadium attendance. 

 

In response to reduced financial offers from media content operators, various ñsecond-tierò rights 

holders have been experimenting with exploiting their media rights th rough their own website or 

other online platforms, such as YouTube. The advent of new media services coupled with the 

increased availability of broadband enables sports organisers to become over-the-top content 

providers themselves and reach consumers directly, thus bypassing traditional media and service 

providers. This creates unique opportunities for niche sports to gain media exposure for fans, their 

brand, and their sponsors.316 Examples include: 

- In 2014, Spain's professional football league association (Liga de Fútbol Professional) launched 
La Liga TV, a free online channel that streams live matches of the second division without 
geographical restrictions.317 

                                                           
315 Deloitte, ñFootball Money Leagueò (2014). 
316 For examples see Section 2.3.4. 
317 http://www.laligatv.es.  
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- The Sports Hub is a multi -sports video platform developed by SportAccord, the umbrella 

organisation for international sports federations and organisers of sports events, in 

collaboration with YouTube. It features a series of sub-channels organised by sport and 

discipline. Each SportAccord member may build a tailored video channel with a customised 

look. Various Olympic sports, many of which do not enjoy extensive television coverage outside 

the Olympic Games (such as boxing, cycling, fencing, judo, swimming, table tennis, and 

wrestling) provide live and deferred coverage on their events, interviews, behind-the-scenes 

footage, educational material, etc.318 

- The European Handball Federation (EHF) offered full coverage of the European Handball 

Championship 2014 live and on-demand via its official YouTube channel and via a special 

mobile app.319 

- To broaden its media exposure for its men's and women's championships, the French Volleyball 

League agreed a digital media rights deal with the video streaming website Dailymotion . Since 

2012, matches of the championships can be streamed online.320 

 

In addit ion, an increasing number of ñsecond-tierò sports license their live digital rights to online 

sports betting operators, who stream such events on their websites to promote their live betting 

services. In the context of the expert workshop on ñThe marketing and sale of sports rightsò, 

participants highlighted that such arrangements are beneficial to both parties as they ensure 

widespread distribution and an alternative revenue stream for sports organisers. 

 

 

2.3  The licensing of premium sports media rights: supply -side dynamics  

 

While enhanced competition between traditional media content providers and new players 

operating over the Internet significantly reduced access to transmission facilities as an entry barrier 

in the media sector,321 access to premium content emerged as a new major bottleneck. This 

bottleneck is most acute for premium content that is time critical, demanded by mass audiences, 

and for which there are no substitutes.322 As discussed, premium sports content fits all of these 

criteria.  

 

In parti cular as a result of scarcity mixed with exclusivity, the upstream markets for the acquisition 

of premium sports media rights and the downstream markets for the provision of sports media 

services by retail operators suffer from serious market failures. The rights holder of ñtier oneò sports 

events have experienced an inexorable rise in the value of their media rights, which are primarily 

acquired by media content operators with great spending power.323 It follows that few powerful 

                                                           
318 http://www.youtube.com/thesportshubchannel.  
319 EHF, ñFull coverage of EHF EURO 2014 live and on-demand available worldwideò (News Report), 10 January 2014. 
320 http://www.lnv.fr/99/tv/le -volley-sur-dailymotion.html.  
321 OECD, Background Note to Global Forum on Competition: ñCompetition issues in television and broadcastingò (2013) 
DAF/COMP/GF/WD(2013)2, 16 -18. See also e.g. European Commission, Explanatory Note accompanying the Commission 
Recommendation on Relevant Product and Service Markets within the electronic communications sector susceptible to ex ante 
regulation in accordance with Directive 2002/21/EC of the European Parliament and of the Council on a  common regulatory 
framework for electronic communications networks and services, SEC(2007) 1483/2, 48 (observing that in the majority of 
Member States access to transmission facilities no longer constitutes a significant barrier to entry to the wholesale market for 
broadcasting transmission services to deliver broadcast content to end users). 
322 See e.g. OECD, Background Note to Global Forum on Competition: ñCompetition issues in television and broadcastingò (2013) 
DAF/COMP/GF/WD(2013)2, 17; Pablo Ibanez Colomo, ñOn the application of competition law as regulation: elements for a 
theoryò (2010) 29 Yearbook of European Law (1) 261; Damien Geradin, ñAccess to Content by New Media Platforms: a review of 
the competition problemsò (2005) 30 European Law Review (1) 68. 
323 While maximizing the value of their media rights is the single most important factor for the rights holders, it must be stres sed 
that other factors are also important. For instance, securing broad reach and exposure can be a major factor for sports that are 
e.g. heavily reliant on sponsorship (such as Formula One). Rights holders may also value a strong fit with the brand and production 
values of a particular media content operator. MTM London, The BBCôs process for the management of sports rights: review 
presented to the BBC Trustôs Finance and Compliance Committee (2011) 12; Chris Gratton and Harry Arne Solberg, The economics 
of sports broadcasting  (Routledge, Abingdon 2007) 99-100; Ofcom, ñSummary of UK sports rightsò (Annex 10 to pay TV market 
investigation consultation) (2007) 8.  
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players characterize both the supply and demand structure for premium sports media rights. 

Unsurprisingly, the inherent risk of market foreclosure has attracted much attention from 

competition authorities over the past 15 years. 

 

Before considering the competition issues that result from these market features, this section will 

succinctly describe the main characteristics of the way in which the holders of premium sports 

media rights license their content in a multi -platform world.  

 

 

2.3.1  Joint versus individual selling  

 

Today joint  selling is the standard way of marketing sports media rights. The practice of joint selling 

refers to arrangements by which clubs entrust the selling of their media rights to their national or 

international sports association, which then collectively sell s the rights on their behalf. 

 

Since Italy reintroduced the system of joint selling in 2010, Cyprus, Portugal, and Spain are now 

the last EU markets in which first division football clubs sell their rights individually. The Spanish 

legislator, however, is currently drafting a new law that will establish a centralized sales model.324 

Also for other sports, the individual sale of media rights is exceptional.  

 

Even in the context of joint selling, individual clubs will often retain the possibility to either self -

exploit or individually market certain secondary rights and/or rights that the joint selling entity 

was unable to sell. 

 

 

 
Figure 2.10 ï The joint selling model for sports media rights  

 

 

2.3.2  The use of intermediaries 

 

In the upstream market for the acquisition of sports media rights, sports organisers sell their media 

rights either (1) directly to licensees or (2) via an intermediary who sells the rights on their behalf 

(i.e. sports rights agencies such as IMG Media, Lagardère Unlimited, Infront Spor ts & Media, MP 

& Silva, and CAA Eleven). 

 

Sports organisers with highly valuable media rights often use a combination of the two models. For 

example, a sports organiser may prefer to deal directly with media content operators in certain 

markets (e.g. the domestic market or Europe), but work in partnership with sports rights agencies 

for other international markets where they can benefit from the agencyôs deeper market knowledge 

and contacts. The agency then charges a commission for each licensing agreement, e.g. based on 

income brought in above a certain minimum guarantee. The two different sales models can also co-

                                                           
324 See Section 2.4.4. 
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exist within one territory. It is common, for instance, that live digital rights are marketed to both 

domestic and foreign online sports betting operators through a specialist intermediary (such as 

PERFORM). 

 

Alternatively, rights agencies can also compete with media content providers and acquire the rights 

for certain territories in bundle. The agency will then try to make a profit by reselling th e rights 

market by market. The disadvantage of the latter approach is that the sports organiser loses control 

over which retail operator ends up acquiring the rights. 325 

 

 

2.3.3  Exclusivity  

 

Exclusivity is typically a core feature of sports media rights licensing agreements. Both sports 

organisers and licensees have strong commercial incentives to contract with each other on an 

exclusive basis. It was already pointed out that content media providers seek to acquire premium 

content that enables them to differ entiate their offerings from that of their rivals. Since exclusive 

content strengthens their position to compete for audience shares and advertisers, exclusive selling 

increases media content providersô willingness to pay. Also the sports organisers will typically 

prefer to sell rights on an exclusive basis given that they seek to attract maximum rent for their 

content.326 

 

A distinction can be made between three different types of exclusivity: territorial, temporal, and 

platform exclusivity. 327 

 

 

2.3.3.1  Territorial exclusivity  

 

Under current market practice, sports media rights are licensed on an exclusive territorial basis. 

This is the most common form of exclusivity contained in sports media rights contracts. It means 

that the licensee acquires the exclusive right to exploit the media rights in a given territory (i.e. 

most commonly a Member State).328 Territorial exclusivity not only increases the value that media 

content operators active in the territory place on the rights. It also enables sports organisers to 

maximise return on investment by selling them in different territories.  

To ensure territorial exclusivity, sports media rights are sold on the condition that the licensee 

eliminates the possibility of reception and viewing of its transmission outside th e (national) 

territory.  

 

A licensing agreement typically requires the licensee to ensure that: (1) its transmissions on a pay 

and/or pay -per-view basis and by satellite are encrypted; (2) its digital and analogue terrestrial 

transmissions do not overspill outside the territory other than as a natural consequence of using 

terrestrial transmission systems; and (3) its transmissions via the Internet are geo -blocked in 

accordance with the highest reasonable industry standards.329 

 

 

 

                                                           
325 As emerged from the expert workshops discussions. 
326 OECD, Background Note to Global Forum on Competition: ñCompetition issues in television and broadcastingò (2013) 
DAF/COMP/GF/WD(2013)2, 29.  
327 RBB Economics and Value Partners, ñThe benefits of territorial exclusivity in the European audio-visual industryò (2009). 
328 There are a few notable exceptions, however. In the Nordic countries, pan-Scandinavian broadcasters usually sell and exploit 
media rights at a regional basis, i.e. in more than one national territory.  
329 Based on the ñInvitation to Tenderò of various national and European football media rights. 
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2.3.3.2  Temporal exclusivity  

 

A licensee can also be granted the exclusive right to exploit the media rights for a predefined 

amount of time. Typically time restrictions are imposed for certain (deferred) media rights to 

guarantee the first run exclusivity of more valuable live rights.  

 

 

2.3.3.3  Platform exclusivity  

 

Lastly, a licensee can be granted the exclusive right to exploit the media rights on a given 

distribution platform. This means that the rights holder slices and dices up the rights and sells them 

separately to different retail platforms.  

 

Traditionally, media content providers delivered their services via one particular platform, e.g. 

analogue TV, digital terrestrial TV (DTT), cable TV or satellite  TV. As a result of technological 

developments, however, these services are increasingly migrating towards distribution platforms 

that are hybrids of traditional broadcasting and Internet (i.e. delivering services via Internet 

Protocol TV (IPTV) or the open Internet). While perhaps not (yet) providing a substitute for 

tradit ional broadcasting, particularly in sparsely populated areas, Internet connectivity has been 

changing the way in which many consumers access content. In addition to TV sets, second devices 

are increasingly being used to follow sport.330 

 

In response to these developments, a new trend is to market premium sports media rights on a 

platform -neutral basis with rights packages carved out by time windows (e.g. live, near-live or 

deferred, highlights, and clip rights). The licensee that, for instance, acquires the live rights to 

certain matches will thus benefit from exclusivity across all media platforms, including e.g. TV, 

Internet, and mobile, throughout the period of the live match.  

 

Yet this does not imply that platform exclusivity is disappearing altogether. Va rious secondary 

rights will still be carved out from the traditional media rights for particular distribution platforms, 

such as highlights and clips rights. Other carved out ñancillaryò rights are generally sold on a non-

exclusive basis (e.g. live digital rights for online sports betting operators, archive rights, in -flight 

rights, and DVD rights).  

 

 

2.3.4  Self-exploitation of media rights  

 

As long as traditional (pay TV) broadcasting continues to generate the lionôs share of income from 

sports media rights, the strategy of exclusive licensing is likely to remain standard practice.331 

Nonetheless, some rights holders have started to explore different strategies. 

 

One alternative business model for sports organisers is to self-exploit their media rights on a 

dedicated sports channel, which is then distributed by multiple platform operators. Inspiration for 

this model can be found particularly in the US. Following the NBAôs lead (1999), other major sports 

leagues launched their own 24-hour cable TV channels: the NFL network (2003), the NHL network 

                                                           
330 According to PERFORMôs Global Sports Media Consumption Report 2013, there has been a continued growth in the 

consumption of sport via Internet -connected mobile devices. The study finds that the following percentages of sports fans consume 

sports online: 48% in France, 55% in Germany, 60% in Italy, 69% in Spain, and 61% in the United Kingdom. PERFORM, Kantar 

Media Sport, and TV Sports Markets, ñGlobal Sports Media Consumption Report 2013: a study of sports media consumption and 

preferences in 14 international marketsò (2013). 
331 As emerged from the expert workshops discussions. 
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(2007), and the MLB network (2009). In recent years, some sports organisers in Europe have taken 

similar initiatives and now exploit the majority of their media rights on their own channel:  

- In 2008, the Dutch Premier F ootball League (Eredivisie) decided to set up its own branded 

pay TV channel, Eredivisie Live, after failing to attract satisfactory bids for its media rights. 

For this purpose, the joint venture Eredivisie Media & Marketing C.V. (EMM) was established 

between the Eredivisie clubs, joined in a private limited partnership, and the Dutch TV 

production company Endemol. 332 The Eredivisie Live channels are not exclusively tied to one 

or two particular broadcasters. EMM agrees distribution deals with all interested platforms 

(including cable, satellite, terrestrial, and IPTV platforms), giving control of price to the 

platforms to market the Eredivisie Live product. This innovative non -exclusive distribution 

model is based on royalties paid by the platforms for each subscriber. After Fox International 

Channels, a broadcast subsidiary of News Corporation, acquired a majority stake in EMM in 

2012,333 the Eredivisie Live channels have been rebranded as Fox Sports Eredivisie. 

- The Portuguese football club Benfica has employed a similar strategy. The club decided not to 

renew its licensing agreement with rights agency Olivedesportos beyond the 2012-13 season, 

but to retain them for its own club channel. Benfica TV, which is available through various 

distribution platforms, was relaunched as a premium pay TV channel in July 2013. The 

channel shows exclusive coverage of the matches played by Benfica in the Portuguese football 

league. After acquiring the live media rights to the English Premier League and the top division 

Brazilian  and Greek football leagues, a second channel (Benfica TV2) was launched in October 

2013.334 

- The Polish Football League (Ekstraklasa) recently announced that it also plans to launch its 

own pay TV channel.335 

 

While a competitive multimedia landscape may accelerate direct-to-consumer retail models in the 

coming years, it should be stressed that such a move is not without risks. Contrary to the exclusive 

licensing model, sports organisers have less financial guarantees when exploiting their most 

valuable rights themselves. They must also consider increased transaction costs. The rights holder 

needs to manage a complex network of relationships with distributors and consumers and must 

invest considerable resources in infrastructure and staffing. Only very few sports organisers attract 

sufficient interest to sustain this model. 336 

 

Numerous other sports organisers have more modestly experimented with self-exploiting their 

secondary media rights on a variety of platforms. This also includes pay TV channels devoted to 

certain clubs, such as Chelsea TV, Real Madrid TV or MUTV, the official channel of Manchester 

United. Rather than a substitute, the transmitted content is complementary to the traditional 

media rights, which are still being licensed to media content operator s, and would only appeal to 

fans (e.g. exclusive documentaries and interviews, match replays and highlights, match 

commentary, news bulletins, and footage of trainings). In recent years, however, it has become 

more common to offer this type of services via online platforms. With the aid of increased 

                                                           
332 In 2010, the Dutch Football Federation (KNVB) also took share in EMM.  
333 Fox agreed to pay ú 1,02 billion over a period of twelve years encompassing the 2013-2014 to the 2024-2025 seasons and to 

underwrite the ú 60 million of debt attached to Eredivisie Live. For more details see Ben Van Rompuy, "Cunning as a Fox. Dutch 

competition authority clears long -term acquisition of Dutch football broadcasting rights" (2013) 34  European Competition Law 

Review (1) 223. 
334 Sportsbusiness, ñBenfica set to launch second television channelò, 28 August 2013, http://www.sportbusiness.com/tv -sports-
markets/benfica -set-launch-second-television-channel. 
335 Sportbusiness, ñEkstraklasa considers television channel launchò, 12 December 2013, http://www.sportbusiness.com/tv-
sports-markets/ekstraklasa -considers-television-channel-launch. 
336 Tom Evens, Petros Iosifidis, and Paul Smith, The Political Economy of Television Sports Rights  (Palgrave, Macmillan 2013) 
36-45; Johan Lindholm and Anastasios Kaburakis, ñCase C-403/08 and C -429/08 FA Premier League Ltd and Others v QC 
Leisure and Others; and Karen Murphy v Media Protection Services Ltd, 4 Oct 2011ò in Jack Anderson (ed.) Leading Cases in 
Sports Law  (T.M.C. Asser Press, The Hague 2013) 281. 
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availability of broadband, rights holders can bypass traditional media and service providers and 

become over-the-top content providers themselves. For example, in 2013, the European Tour 

launched a free online TV channel ñEuropean Tour TVò, which streams video on demand highlights 

from the elite golf tournaments European Tour and The Ryder Cup.337 Also in 2013, the German 

Football League (DFL) launched an official international YouTube channel with clips (e.g. five  best 

goals from each match day, highlights, previews, interviews, and archive content) adapted for fans 

in different countries. 338 

 

Increasingly, rights holders also use online platforms to exploit their media rights in territories 

where no media content provider was willing to acquire them. This fall back option makes sure that 

access to their content is available to those that wish to access it. 

 

 

2.4   The joint selling of sports media rights and EU competition law  

 

It was only towards the end of the 1990s that there emerged a need for the European Commission 

to examine practices in the sale of sports media rights under the EU competition rules, many of 

which were not considered contentious in the past.339 By 2002, the Commission had received 

around 80 complaints against national and international sports organisers alleging restrictions of 

competition. The complaints related primarily to the practice of joint selling of sports media rights 

and the duration and extent of exclusivity granted in respect of those rights. 

 

The common practice at that time was for sports organisers to sell the broadcasting rights in one 

bundle exclusively to a single broadcaster (in each country). Licensing agreements were concluded 

for a long period (five years or more). Moreover, in an attempt to maximise revenues, only the rights 

to a selection of the games played were marketed. 

 

In three decisions the Commission established the conditions under which it considered the joint 

selling of sports media rights permissible under Articl e 101 TFEU, namely Joint selling of the 

commercial rights of the UEFA Champions League (UEFA Champions League) (2003), 340 Joint 

selling of the media rights to the German Bundesliga (DFB) (2005), 341 and Joint selling of the 

media rights to the FA Premier League  (FAPL) (2006). 342 These decisions were intended to provide 

guidance for the future application of EU competition law in this area.  

 

To illustrate the major importance of the Commissionôs decisional practice, Section 2.4.1 will briefly 

discuss how the National Competition Authorities (NCAs) and national courts addressed joint 

selling arrangements under their national competition laws prior to the Commissionôs UEFA 

Champions League decision. Section 2.4.2 will then give a brief overview of the principles set out 

by the Commission. All EU competition law cases concerning the joint selling of sports media 

rights, subsequent to the Commissionôs three precedents, have been dealt with at the national level. 

Section 2.4.3 will discuss how closely the NCAs of the Member States have adhered to the policy set 

out by the Commission. 

 

                                                           
337 European Tour, ñEuropean Tour TV launchesò, 24 May 2013, 
http:/ /www.europeantour.com/europeantour/season=2013/tournamentid=2013038/news/newsid=193330.html.  
338 DFL, ñBundesliga stars come even closer to fans around the worldò, 26 September 2013, 
http://www.bundesliga.com/en/liga/news/2013/0000271025.php. The channel is available at www.youtube.com/bundesliga. 
339 European Commission, ñBroadcasting of Sports Events and Competition Law: An orientation document from the Commissionôs 
servicesò (1998) Competition Policy Newsletter (2) 18. 
340 Joint selling of the commercial right s of the UEFA Champions League (Case COMP/37.398) Commission decision 
2003/778/EC (2003) OJ L 291/25.  
341 Joint selling of the media rights to the German Bundesliga (Case COMP/37.214) Commitment decision (2005). 
342 Joint selling of the media rights to the FA Premier League  (Case COMP/38.137) Commitment decision (2006). 
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2.4.1  Early national enforcement practice: the financial solidarity conundrum (before 

2003)  

 

Prior to the Commissionôs UEFA Champions League decision, four Member States (Germany, Italy, 

the Netherlands, and the United Kingdom) had already initiated actions regarding the joint selling 

of football media rights on the basis of their national competition rules. In all cases, the NCAs found 

that the joint selling arrangements were anti -competitiv e. 

 

To justify their joint selling arrangements, the sports organisers in question argued that such a 

system encourages financial solidarity among the clubs and thus helps to promote and maintain 

competitive balance. If the clubs were to sell their media rights on an individual basis, this would 

have severe adverse consequences for the distribution of income between clubs. Subsequently, the 

sports organisers argued, smaller clubs might fold entirely. 

 

The question whether the financial solidarity argument c ould be accepted as a valid legal defence 

against the prohibition of restrictive agreements proved to be a controversial one. 

 

In 1997, the German Federal Supreme Court (Bundesgerichtshof) upheld the decision of the NCA 

prohibiting the collective sale of t he broadcasting rights to the home matches of German clubs 

participating in European competitions. 343 From the 1989-1990 season onwards, the German 

Football Federation had decided to market these rights centrally. The Federal Supreme Court 

agreed with the NCAôs conclusion that this marketing practice restricted competition among the 

clubs (as original rights owners for the games they are hosting) without justification and thus 

violated German competition law. Although the Federal Supreme Court acknowledged the need to 

maintain competitive balance within a professional sports league, it concluded that this is 

essentially a political aim that cannot justify the identified restriction of competition (in particular 

because it would be achieved at the consumersô expense). In response to the judgment, the German 

Federal Parliament passed an amendment to the competition law in May 1998, exempting the 

central marketing of television broadcasting rights by sports associations from the prohibition of 

restrictive practice s.344 Hence, a political solution was found to preserve the joint selling 

arrangement of the league. 

 

In the United Kingdom, the NCA referred three agreements345 concerning the commercialization 

of the broadcasting rights to the Premier League to the Restrictive Practices Court in 1996. The 

NCA requested the court to assess whether various restrictive provisions contained in the 

agreements were reasonable with regard to the balance between benefits and detriments. 

According to the NCA, the restrictions were contrary to the public interest because they resulted in 

a restriction in supply and unduly distorted competition among broadcasters. The court, however, 

ruled that the restrictions were not unreasonable since their removal would deny the public specific 

and substantial benefits flowing from the agreements. Although it only had the choice between 

either approving or striking down a restriction completely, the court acknowledged inter alia  that 

the clubs would suffer a significant diminution in their income and  that the Premier Leagueôs ability 

to maintain and improve competitive balance in the league would be lost or seriously diminished. 346 

                                                           
343 Bundesgerichthof, Beschl. v. 11.12.1997, KVR 7/96 ï BGHZ 137, 297 (Europapokalheimspiele). 
344 German Law against Restraints of Competition (Gesetz gegen Wettbewerbsbeschränkungen), Section 31, provided that the 
prohibition of anti -competitive agreements ñdoes not apply to the central marketing of rights to television broadcasting of sports 
competitions organised according to bye -laws, by sports associations which, in the performance of their socio -political 
responsibilities, are committed also to promoting youth and amateur sports activities and which fulfil this commitment by 
allocating an adequat e share of the income from the central marketing of these television rightsò. In 2005 this exemption was 
removed. 
345 I.e. the Premier League rules restricting the clubsô ability to sell the rights to their matches and two exclusive contracts between 
the Premier League and Sky (to broadcast a number of live matches) and the BBC (to broadcast a highlights programme). 
346 Restrictive Practices Court, Televising Premier League Football Matches, 28 July 1999 [2000] EMLR  78. 
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In 1997, the Minister of Economic Affairs granted a temporary exemption to the Dutch Football 

Association (KNVB) for the regulations introducing the joint sale of the highlights rights for the 

first and second division football championships. Even though the NCA opposed the plan to 

authorize an exemption, the Minister regarded the joint selling arrangement as being in the general 

interest.347 After the new Dutch competition law came into force in 1998, the KNVB formally 

notified a new joint selling arrangement for the live broadcasting rights of the first division football 

league to the NCA. The NCA issued its decision in 2002. While acknowledging the need for the 

collective exploitation of the highlights rights, the NCA concluded that the joint selling arrangement 

for the live rights was incompatible with national competition law. The NCA was not convinced that 

there is a necessary connection between joint selling and the redistribution of income. 348 

 

Lastly, the Italian NCA issued a decision finding that the joint selling of the broadcasting rights for 

the first and second division championships (Serie A and Serie B) by the Italian football league 

infringed Italian competition law in 1999. The NCA recognized the relevance of a redistribution 

mechanism (enabling the maintenance of competitive balance), but pointed out, in line with the 

Dutch NCAôs reasoning, that there was no necessary correlation between joint selling and 

redistribution. As a result, the league amended its regulations and the Serie A and Serie B 

broadcasting rights for the 1999-2000 season were sold by the clubs individually. Only for the direct 

elimination rounds of  the annual Italian football cup (Coppa Italia), the NCA was willing to accept 

a joint selling arrangement. 349 

 

It is clear that the NCAs and national courts, apart from the UK Restrictive Practices Court, were 

sceptical about the necessary link between the joint selling of football media rights and revenue 

distribution. They did not consider financial solidarity as a pro -competitive benefit capable of off-

setting the identified restrictive effects. While the NCAs uniformly spoke out against the joint 

selling of football media rights, in three Member States their decisions were either overruled by 

national courts or circumvented through legislative action. This created uncertainties regarding the 

circumstances under which joint selling could be considered compatible with EU and national 

competition law.  

 

 

2.4.2  The European Commissionôs decisional practice (2003 - 2006)  

 

In the UEFA Champions League decision, the European Commission for the first time assessed the 

compatibility of the joint selling of premium sports media rights with Article 101 TFEU.350 The 

Commission made clear that this decision ñsets out the basic principles, which we intend to follow 

in similar situations in the sports rights areaò.351 In two subsequent cases, namely the DFB and 

FAPL cases, the Commission raised similar competition concerns and imposed similar remedies to 

address these concerns. 

 

As this decisional practice is well-documented,352 it is sufficient to briefly describe the main 

principles laid down by the Commission.  

                                                           
347 Beslissing inzake ontheffingsaanvraag KNVB, 22 December 1997, Staatscourant 1997 nr. 247/68. 
348 NMa (Dutch Competition Authority) Eredivisie N.V. ï wijze van exploitatie van live uitzendrechten van eredivisie-
voetbalwedstrijden (Joined cases 18/105 and 1162/14) Decision of 19 November 2002. 
349 Autorità Garante della Concorrenza e del Mercato (Italian Competition Authority) Annual Report 1999, 24-25. 
350 Joint selling of the commercial rights of the UEFA Champions League (Case COMP/37.398) Commission decision 
2003/778/EC (2003) OJ L 291/25.  
351 See e.g. Herbert Ungerer, ñCommercialising sport: Understanding the TV Rights debateò, address given at FKG Sports 
Consulting, Brussels, 2 October 2003; Mario Monti, ñSport and Competitionò, address given at a Commission-organized 
conference on sports, Brussels, 17 April 2000; Jean-Fran­ois Pons, ñSport and European Competition Policyò, address given at 
the Twenty-sixth Annual Conference on International Antitrust Law & Policy, New York, 14 -15 October 1999. 
352 See European Commission, The EU and Sport (Commission staff working document accompanying the White Paper on Sport) 
(2007) SEC(2007) 935. For an in-depth analysis of the decisions, see e.g. Ben Van Rompuy, Economic efficiency: The Sole Concern 
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In all three decisions, the European Commission found that joint selling agreements are caught by 

the prohibition of Article 101(1) TFEU as they lead to competition restrictions that would unlikely 

have occurred in the absence of the agreements. 

 

First, joint selling agr eements prevent clubs from individually competing in the sale of their media 

rights. This can lead to market foreclosure. If all media rights are sold on an exclusive basis to one 

single purchaser, for a long duration, competitors in the downstream market and neighbouring 

markets are shut out from accessing this key content. Second, joint selling leads to uniform prices. 

This constitutes price-fixing. The joint selling body also determines other trading conditions under 

which the media rights are sold: the mode and conditions of coverage are fixed by a uniform 

contract covering sometimes hundreds of matches. Third, joint selling can lead to output 

restrictions when certain parts of the jointly acquired rights are withheld from the market. This 

may restrict competition and lead to consumer harm.  

 

The Commission, however, recognized that joint selling agreements may create substantial 

efficiency gains as a result of which Article 101(3) TFEU may be invoked as a legal defence. It 

identified three main benefits:  

- the creation of a single point of sale (which creates efficiencies by reducing transaction costs 

for sports organisers and media content operators); 

- branding of the output (which creates efficiencies as it helps media products receive wider 

recognition and  distribution);  

- the creation of a league product that is focused on the competition as a whole rather than the 

individual football clubs participating in the competition.  

 

To ensure that the pro-competitive efficiency benefits outweigh the anti -competitive  effects of joint 

selling agreements, the Commission has sought to remedy the identified competition concerns by 

imposing a list of behavioural remedies. The table below summarises the main competition issues 

identified in the three cases and the types of remedies that were imposed to address them. 

 
Competition concern  Remedy  

U
E

F
A

 
 

D
F

B
 

F
A

P
L

 

Risk of foreclosure effects in 

downstream markets 

Non-discriminatory and transparent tendering procedure  X X X 

Independent monitoring trustee overseeing tender process   X 

No conditional bidding    X 

Risk of market foreclosure effects in 

downstream markets as a result of 

exclusivity and bundling of media 

rights.  

Limitation of scope of exclusive contracts: 

- a reasonable amount of different rights packages 

- no combination of large and small packages 

- earmarked packages for special markets/platforms 

(new media rights)  

 

X 

 

X 

 

X 

 

X 

 

X 

X 

X 

Limitation of duration of exclusive contracts: max. three 

football seasons 

X X X 

Risk of output restrictions  Fall-back option to clubs for unsold or unused rights  X X X 

Parallel exploitation of less valuable rights by clubs X   

Risk of monopolisation  ñNo single buyerò obligation    X 

 

Figure 2.11 ï Remedies imposed in UEFA Champions League (2003), DFB (2005), and FAPL (2006)  
 

 

  

                                                           
of Modern Antitrust Policy? Non -efficiency considerations under Article 101 TFEU (Wolters Kluwer Law & Business, Alphen aan 
den Rijn 2012). 
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2.4.3  The national decisional practice (2004 - 2014) 

 

After the three Commission precedents, NCAs and national courts have adopted a substantial 

number of decisions on the joint selling of sports (football) media rights (appro ximately 30 between 

2004 and 2010).353 

 

Before the reform of the enforcement system in 2004, EU antitrust enforcement (i.e. enforcement 

of Articles 101 and 102 TFEU) was highly centralized within the hands of the European 

Commission. Firms had to notify all agreements falling within the scope of Article 101 TFEU (ex 

Article 81 EC) to the Commission, which had the sole competence to deliver an exemption on the 

basis of Article 101(3) TFEU (ex Article 81(3) EC). Since May 2004, NCAs and national courts are 

empowered to apply Articles 101 and 102 TFEU fully.354 Both the European Commissionôs 

exemption monopoly and the former system of notification and authorization have been abolished. 

Undertakings now themselves must assess whether their agreements satisfy the exemption criteria 

of Article 101(3) TFEU. Investigations are initiated ex officio or upon complaint. Within this new 

enforcement system, the NCAs and the Commission form an integrated network of agencies, 

namely the European Competition Network (ECN). The Commission, however, maintains a key 

role to both the enforcement of the EU antitrust rules and the formulation of antitrust enforcement 

norms. It monitors the action of the NCAs and retains the possibility to intervene in cases dealt 

with at the national le vel. Moreover, the NCAs and national courts cannot take decisions that run 

counter to decisions adopted by the Commission.355 

 

As a result of this procedural modernization, EU antitrust enforcement has largely shifted to the 

national level. 

The following overview of national decisional practice will reveal that for the most part, NCAs and 

national courts have replicated the remedy package designed in the Commissionôs UEFA 

Champions League, DFB, and FAPL decisions. Yet some remarkable divergences and trends can 

be observed. To highlight these developments, the overview of the decisional practice in this section 

is structured around the list of remedies developed by the European Commission. 

 

At the outset, some general observations can be made: 

- Almost all of the  national decisional practice concerns the joint selling of football media rights. 

This is perhaps unsurprising as these are by far the most valuable sports media rights in the 

EU.356 

- Almost all cases examined joint selling arrangements under Article 101 TFEU. Only in a few 

instances, both Article 101 and 102 TFEU were applied or the issue was addressed within the 

context of a merger case. 

- Most of the national competition cases concerning the joint selling of sports media rights have 

been resolved by making binding commitments offered by the parties. In the context of a 

commitment decision procedure, competition authorities can swiftly resolve a case without 

formally establishing that there has been an infringement of the competition rules. Instead, the 

competition authority will conclude that there are no longer grounds for action (because the 

commitments fully address the competition concerns). This means that the competition 

authority is not obliged to conduct an as complete factual and economic assessment as in the 

context of infringement decisions. 357 Accordingly, commitment decisions usually offer limited 

                                                           
353 European Commission, Contribution to OECD Global Forum on Competition: ñCompetition issues in television and 
broadcastingò (2013) DAF/COMP/GF/WD(2013)52, para 6.  
354 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty (2003) OJ L 1/1.  
355 Idem, Article 16. 
356 See Section 2.2. 
357 This is also true for the commitment decision procedure at the EU level. 



 

 

79 Study on Sports Organisersô Rights in the EU 

insights into the competition law assessment: the NCA merely concludes that, in light of the 

commitments offered, there no longer is ground for action. It follows that the depth of analysis 

of these cases is necessarily limited. 

- In some Member States, the conditions under which joint selling of sports media rights is 

permissible under the (EU) competition rules were codified in legislation. In France, Hungar y, 

and Italy sports legislation now prescribes in much detail the mechanism for the marketing of 

sports media rights. In Bulgaria 358 and Greece359 the sports law stipulates that sports organisers 

own the media rights to the events they organize, thus legitimizing the joint selling of these 

rights, but without laying down conditions for the sales process.  

- In 13 Member States there has been no decisional practice to date (i.e. Austria, Bulgaria, 

Croatia, Czech Republic, Estonia, Hungary, Ireland, Latvia, Lithuani a, Luxembourg, Malta, 

Slovakia, and Slovenia). 

 

 

2.4.3.1  Non-discriminatory and transparent tendering  

 

In order to reduce foreclosure effects in the downstream markets, the European Commission 

required in UEFA Champions League, DFB, and FAPL that the media rights be sold by means of a 

non-discriminatory and transparent public tender procedure. This should ensure that all qualified 

broadcasters have an equal opportunity to bid for the rights in the full knowledge of the key terms 

and conditions that the lic ensee must satisfy. 

 

As the examples below illustrate, ensuring compliance with this remedy has represented challenges 

in practice. 

 

 

Objective evaluation criteria  

 

Recurring problems in connection to the criteria used to evaluate the bids highlight difficulties in 

controlling a transparent and competitive bidding process. In some cases, media rights agreements 

contain preferential renewal clauses, often called ñEnglish clausesò, pursuant to which the 

incumbent buyer is given the opportunity to match the highest bid received from other parties. 

Because such clauses increase transparency in the market and discourage competitors from making 

aggressive offers, they are generally considered to be anti-competitive. In the FAPL decision, for 

instance, the Commission told the parties that Skyôs right to match the financial term of the highest 

bid from any third party was not acceptable.360 

 

In a 2005 decision on the joint sellin g of the broadcasting rights of games of the first division 

football competition (Jupiler Pro League) for the seasons 2005-2008, the Belgian NCA stressed 

that preferential renewal clauses, matching rights or pre-emptive rights cannot be accepted.361 

According to the existing rights agreement for the seasons 2002-2003 to 2004 -2005, the licensees 

would be entitled to a preferential negotiation period for the next rights cycle. The Belgian 

Professional Football Association decided not to make use of this preferential treatment in the 

contested auction process. The NCA nonetheless pointed out that options or pre-emptive rights as 

                                                           
358 Physical Education and Sports Act, Article 19(1). 
359 Law 2725/1999, Art. 84. 
360 Alexander Schaub, ñSport and competition: broadcasting rights of sports eventsò, address given at Jornada dia de la 
competencia, Madrid, 26 February 2002.  
361 Council of Competition (Belgian Competition Authority) The selling by the Liga Beroepsvoetbal (LBV) of the broadcasting right s 
of games of the national football competition for the seasons 2005-2006, 2006 -2007, and 2007-2008 (Joined Cases MEDE-I/O -
05/0025 and MEDE -P/K -05/0036) Decision No. 2005 -I/0 -40 of 29 July 2005, para 35. Upheld by Court of Appeal of Brussels, 
28 June 2006, Telenet N.V. v. Liga Beroepsvoetbal V.Z.W., Case No. 2005/MR/2 and BeTV N.V. v. Liga Beroepsvoetbal V.Z.W., 
Case No. 2005/MR/5.  
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an indirect means to extend the duration of exclusive contracts are incompatible with EU 

competition law.  

 

Up until 2004, the Cyprus Foo tball Federation (CFF) sold all the broadcasting rights to the first 

division football competition (Cypriot Championship First Division) exclusively to one dominant 

broadcaster (Lumiere TV). Following a complaint filed by broadcaster Antenna, the Cypriot N CA 

examined the CFFôs joint selling arrangement and its preferential agreement with Lumiere TV, but 

concluded that the national competition rules were not violated due to the lack of interest shown 

by other interested parties at the time the agreements were adopted. Now that competitors had 

demonstrated interest, however, the NCA decided that in order for the CFF to continue to 

collectively sell the rights it should secure an exemption from the prohibition of restrictive 

agreements.362 Subsequently, the CFF notified its joint selling arrangement and a new agreement 

with Lumiere TV that aimed to continue their co -operation. In September 2004, the NCA exempted 

the agreements on inter alia the condition that the CFF in the future would market the broadcasting 

rights through a public tender procedure.363 Although the Supreme Court eventually annulled the 

decision,364 the market entry of new broadcasters accelerated the implementation of the changes 

anticipated by the decision. 

 

In December 2006, the Danish Football Association (DBU) and the Danish League Association 

(DIV) announced that their existing contract with commercial broadcaster Viasat (owned by 

Modern Times Group (MTG)), which would expire at the end of June 2009, would be extended 

until 2013. Pursuant to clauses that ensured the right to exclusive negotiations regarding extensions 

of the current contract long before competitors would have an opportunity to bid for the rights, 

MTG exclusively owned the broadcasting rights to the Premier National Football League 

(Superligaen) since 1998. The prolonged contract now also included new media rights. Because this 

would mean that the media rights would not have been put out for a public tender in 15 years, 

several competing broadcasters filed a complaint and the Danish NCA intervened. The DBU and 

DVI offered various commitments, including that media rights contracts would no longer include 

a preferential renewal clause.365 

 

In a merger case between TV4 AB and C More Group AB, the Finnish competition authority 

identified c ompetition concerns resulting from a matching right or right of first refusal in the media 

rights contracts for the Finnish professional ice hockey league (SM-Liiga). 366 The concentration 

was approved on certain conditions, including the prohibition of C Mor e to make use of these 

clauses.367 

 

In 2012, the German NCA closed its investigation into the award procedure for the media rights of 

the first and second German football leagues after accepting commitments offered by the German 

Football League (DFL) and the League Association (DFB). Those commitments included detailed 

safeguards regarding the use of pre-determined and objective evaluation criteria. Moreover, the 

                                                           
362 Commission for the Protection of Competition (Cypriote Competition Authority) Antenna Ltd / Lumiere TV Ltd, Lumiere 
Services Ltd and the Cyprus Football Federation, Decision of 12 August 2004.  
363 Commission for the Protection of Competition (Cypriote Competition Authority) Application filed by the Cyprus Football 
Federation and Lumiere TV Ltd for individual negative certification and individual exemption, Decision of 2 September 2004.  
364 Supreme Court, Case 95/2004 ANTENNA v Commission for the Protection of Competition and Case 1120/2004 CYTA v 
Commission for the Protection of Competition, 9 August 2007.  
365 Danish Consumer and Competition Authority (Danish Competition Authority) Joint selling of media rights to Dan ish Football 
(commitment decision) Journal nr. 4/0120 -0204-0052/TUK/MIK, 31 October 2007.  
366 FCCA (Finnish Competition Authority) Decision 579/81/2008, 27 November 2008.  
367 Upheld by Market Court (Case MO 525/09 Dnro 580/08/KR) 30 October 2009 and 22 January  2009.  
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NCA required the parties to submit a detailed evaluation of each bid to the authority for review 

before taking the decision to accept or reject the bid. 368 

 

In March 2005, the Italian NCA opened proceedings against Mediaset for the alleged violation of 

Article 102 TFEU (ex Article 82 EC) after RTI, owned by Mediaset, secured the broadcasting rights 

for transmission via DTT of matches played by the main Italian football clubs. The licensing 

agreements, which were concluded for the 2004-2007 seasons, included clauses that gave RTI the 

right to first negotiation and first refusal to obtain the pay TV rights (relative to all platforms 

includ ing DTT and satellite) for the subsequent 2007-2016 seasons. During a first negotiation 

phase, only RTI would be able to make an offer for the acquisition of the rights. If RTI and the clubs 

fail to reach an agreement, RTI would still have the opportunity to match the offers made by third 

parties. The NCA found that these contractual conditions strengthened the likelihood of foreclosure 

effects on the TV advertising market by (1) significantly extending the contract duration in practice 

and (2) strongly reducing the incentives for competitors to formulate an offer. The investigation 

was closed when Mediaset offered various commitments, which included the negotiation of new 

contracts without the first negotiation and first refusal clauses. 369 

 

In 2006, the NCA imposed a fine of almost ú 2 million on the Polish Football League (Ekstraklasa) 

and Canal+ because they had signed an exclusive contract containing an English clause. Even 

though Canal+ had not made use of its matching right in the bidding process for the subsequent 

seasons, the NCA considered that the privileged position of Canal+ had made a reallocation of the 

rights at the expiry of the existing contract nearly impossible. In its initial bid, Canal+ could offer 

conditions much worse than other broadcasters, knowing that it always could use the right of pre-

emption and increase the amount determined by the competitor with the best offer. 370 

 

In Romania, the NCA closed its investigation into the joint selling of the media rights to the 

Professional Football League after the parties committed inter alia  that contracts would not include 

preferential renewal clauses.371 

 

In a resolution against the Spanish Liga football clubs, the Spanish NCA observed that many media 

rights contracts included preferential renewal clauses and concluded that such clauses infringe 

national and European competition rules .372 

 

 

Combined or conditional offers  

 

The discriminatory nature of combined offers or conditional offers is a matter of debate.  

 

In 2005, the Belgian NCA accepted that incumbent telecom operator Belgacom Skynet - who made 

the highest bid for only five of the six packages, but had offered an exclusivity bonus - was awarded 

all the broadcasting rights to the first division football (Jupiler Pro League). Contrary to the view  

of the claimant (cable TV operator Telenet) the NCA concluded that the highest bidder for every 

package does not automatically need to receive that package as long as the bids are evaluated in 

accordance with predetermined criteria. Price can be one criterion among many, such as the 

                                                           
368 Bundeskartellamt (German Competition Authority) Bundesliga (Case B 6 -114/10) Commitment decision of 12 January 2012, 

para 105. 
369 AGCM, ñA362 ï Diritti Calcisticiò, decision nr. 15632 of 28 June 2006 (2006) Bulletino Settimanala (26). 
370 OCCP (Polish Competition Authority) Canal+/Polski ZwiŃzek Piğki NoŨnej, Decision nÁ DOK-49/06 of 29 May 2006.  
371 Competition Council (Romanian Competition Authority) Romanian Football Federation and Professional Football League, 
Decision n° 13 of 19 April 2011 and Decision n° 44 of 10 August 2012. 
372 CNC (Spanish Competition Authority) AVS, MEDIAPRO, SOGECABLE, Y CLUBS DE FUTBOL DE 1ª Y 2ª DIVISION (Case 
S/0006/07) Resolution of 14 April 2010.  
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acceptance of the bidder of all relevant contract obligations or the expertise and production 

capability of the bidder. 373 

 

In France only stand-alone unconditional bids for each individual package are allowed. The French 

Sports Code, which sets outs the conditions for the sale of sports media rights, stipulates that the 

French Professional Football League (LFP) must turn down global or joint offers or offers including 

exclusivity bonuses.374 

 

To prevent the possibility of discrimination and to ensure a level playing field and increased 

competition for individual right packages, the Danish NCA precluded conditional bids. Tenders 

must relate to one single package.375 

 

In October 2009, the Italian N CA decided to widen the scope of its ongoing investigation into the 

sale of the media rights to Serie A in response to the invitation to tender that was released by the 

Italian Football League (Lega Nazionale Professionisti , LNP) for the sale of the media rights to 

Serie B (for seasons 2010-2013).376 The tender documents provided that a discount would be 

offered to the owners of the Serie A satellite packages if they would also acquire rights to Serie B. 

According to the NCA, this discount was likely to give the main pay TV operators an unfair 

advantage over other bidders. This risked limiting the potential for growth and market entry for 

other media operators. In response to these concerns, the LNP committed not to offer the discount 

when awarding the media rights to Serie B.377 

 

 

Independent monitoring trustee  

 

Because competition authorities lack the resources and expertise to actively monitor compliance 

with remedies, they traditionally act on a case-by-case basis and rely on passive forms of remedies 

enforcement such as self-reporting by the parties and complaints from third parties. In recent 

years, however, a more pro-active type of monitoring activity is becoming an increasingly important 

feature of EU competition law enforcement. In the FAPL decision, the Commission required the 

appointment of an independent monitoring trustee to oversee the sale process. 

 

In recent proceedings at the national level, the use of an independent monitoring trustee is also 

becoming more common. In Denmark, the commitments offered by the Danish Football 

Association (DBU) and the Danish League Association (DIV) concerning the joint selling of the 

media rights included the appointment of an independent monitoring trustee that would follow the 

tender, negotiation, and the awarding process.378 In Romania, the NCA closed an investigation into 

the joint selling of the media rights to the Professional Football League after the parties proposed 

various commitments to remedy the alleged anti-competitive practices. The acceptance of the 

behavioural commitments was made conditional on compliance monitoring by an independent 

                                                           
373 Council of Competition (Belgian Competition Authority) The sell ing by the Liga Beroepsvoetbal (LBV) of the broadcasting 
rights of games of the national football competition for the seasons 2005-2006, 2006 -2007, and 2007-2008 (Joined Cases MEDE-
I/O -05/0025 and MEDE -P/K -05/0036) Decision No. 2005 -I/0 -40 of 29 July 2005.  Upheld by Court of Appeal of Brussels 
(Joined Cases 2005/MR/2 and 2005/MR/5) Telenet N.V. and BeTV N.V. v. Liga Beroepsvoetbal V.Z.W., 28 June 2006.  
374 Code du Sport, Article R-333-3. 
375 Danish Consumer and Competition Authority (Danish Competition Authorit y) Joint selling of media rights to Danish Football 
(commitment decision) Journal nr. 4/0120 -0204-0052/TUK/MIK, 31 October 2007.  
376 AGCM (Italian Competition Authority), ñA418 - Procedure selettive Lega Nazionale Professionisti Campionati 2010/2011 E 
2011/2012ò, provvedimente nr. 20343 of 1 October 2009 (2009) Bolletino Settimanala (39) 11-12. 
377 AGCM, ñA418 - Procedure selettive Lega Nazionale Professionisti Campionati 2010/2011 E 2011/2012ò, decision nr. 20687 of 
6 February 2013 (2013) Bulletino Settimanala (7) 5-27. (was already part of the commitments in decision 20687 18.01.2010) 
378 Danish Consumer and Competition Authority (Danish Competition Authority) Joint selling of media rights to Danish Football 
(commitment decision) Journal nr. 4/0120 -0204-0052/TUK/MIK, 31 October 2007.  
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trustee who would report to the competition authority. 379 In the  Netherlands, the NCA recently 

made the approval of the acquisition of the Premier Football Leagueôs own pay TV channel 

(Eredivisie Live) by Fox subject to compliance monitoring by an independent accountant to ensure 

that the channel would be offered to distribution platforms on non -discriminatory terms. 380 

 

 

2.4.3.2  Limitation of the scope of exclusive contracts 

 

In the UEFA Champions League, DFB, and FAPL decisions, the Commission sought to limit the 

risk of market foreclosure by obliging the collective selling entity to unbundle the media rights in 

separate packages. The Commission required that there should be a reasonable amount of different 

packages, including at least two independent live rights packages. Moreover, in the FAPL decision, 

the Commission requested the sale of ñmeaningfulò packages (i.e. packages that are independently 

valuable).381 As discussed above, the Commission paid particular attention to the availability of 

separate new media rights packages. 

 

In line with the Commissionôs precedents, NCAs have required the unbundling of sports media 

rights into several rights packages. In some instances, the NCA prescribed detailed conditions for 

the constitution of the packages. In Denmark, for example, the commitments offered by the Danish 

Football Association (DBU) and the Danish League Association (DIV) concerning the joint selling 

of the media rights included the offering of several packages for different categories of rights. The 

commitments prescribe a minimum number of packages that must be offered (the categories and 

packages included in the commitment agreement can only be amended after approval by the 

NCA).382 

 

In France and Italy, guiding principles for the definition of media rights packages have been defined 

in legislation.  

 

In France, the Sports Code prescribes that the number and constitution of the rights packages must 

correspond to the characteristics of the market on which they are sold.383 The aim of this provision 

is to ensure that packages are of such large scale that only the most powerful players can acquire 

them. 

 

In Italy , the 2008 Legislative Decree governing the ownership and sale of certain384 sports media 

rights stipulate that sports organisers must determine, approve (by 2/3 majority), and publish 

guidelines stipulating the conditions for the licensing and exploitation of the media rights, 

including a description of the arrangement of  the rights packages.385 Once issued, the guidelines 

must be notified to the NCA and the Italian Communications and Media Authority for approval. 

Within 60 days each authority will verify their compliance with the provisions of the Decree. It 

                                                           
379 Competition Council (Romanian Competition Authority) Romanian Foo tball Federation and Professional Football League, 
Decision n° 13 of 19 April 2011 and Decision n° 44 of 10 August 2012. 
380 NMa (Dutch Competition Authority) Informele zienswijze Fox/Eredivisie, 29 November 2012.  
381 European Commission, Joint selling of the media rights to the FA Premier League (ñFAPLò) (Case COMP/38.173) Commission 

Decision (commitment decision) (2006) para 37. This was to avoid a situation where the ñno single buyerò rule could be bypassed 

through the sale of live packages that would not enable the purchaser to compete effectively on the downstream market. See 

Section 2.5.3.5. 
382 Danish Consumer and Competition Authority (Danish Competition Authority) Joint selling of media rights to Danish Football 
(commitment decision) Journal nr. 4/0120 -0204-0052/TUK/MIK, 31 October 2007.  
383 Code du Sport, Article R. 333-30. 
384 The scope of the Decree is limited to the audiovisual rights to ñprofessional championships and tournaments organized for 
team sports at the national levelò. In practice this means it only applies to football and basketball, since it excludes professional 
team sports that are not organized in championships or tournaments (e.g. cycling), team sports that are not qualified as 
professional (e.g. volleyball, rugby) or professional individua l sports (e.g. tennis, golf). 
385 Legislative Decree nr. 9 of 9 January 2008 on Sport and Audiovisual Rights (Sport e diritti audiovisivi ), Article 6.  
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prescribes inter alia  that the rights packages contain a suitable number of live rights so as to offer 

each operator a balanced and competitive product.386 Furthermore, the Decree determines that the 

Serie A and Serie B Football Leagues387 must in principle offer all audiovi sual rights to all operators 

of each available platform by way of different competitive tenders. If they, however, would choose 

to sell its audiovisual rights on a platform -neutral basis, they must increase the number of valuable 

packages, each including a comparable number of premium events.388 The approval of the 

guidelines does not preclude enforcement action in case the actual sales process raises anti-

competitive concerns. On 22 July 2009, the Italian NCA opened an investigation into the joint 

selling of the media rights to the two highest football divisions (Serie A and Serie B) because it 

suspected that the Italian Football League (LNP) had abused its dominance by marketing rights 

packages that benefited the incumbent pay TV operators. In its invitation to tender for the media 

rights to Serie A for the seasons 2010-2012, the LNP had defined two rights packages for satellite 

TV: ñPlatinum liveò (compromising the exclusive right to live and delayed transmission of all Serie 

A matches plus highlights and exclusive features) and ñSatellite highlightsò (compromising the 

highlights for transmission between 5.30 pm and 10.30 pm). The NCA observed that the ñPlatinum 

liveò package could only be fully exploited by a large operator (such as Sky Italia) and that the 

second package was not meaningful and seemingly intended to avoid competition with the main 

operator (i.e. the highlight rights were also included in the ñPlatinum liveò package and due to the 

defined time restrictions, the transmission of the highlights would run parallel with the 

transmission of the highlights on FTA TV). The NCA further noted that also the two packages for 

DTT seemed to be unbalanced.389 On 1 October 2009, the NCA widened the scope of the 

investigation to also include possible abusive conduct regarding the sale of the media rights to Serie 

B (for seasons 2010-2013) in response to the invitation to tender that was released by the LNP.390 

The LNP proposed a first set of commitments ï exclusively relating to the Serie B rights - on 18 

November 2009, but following the comments receiv ed by third parties during the market test these 

were deemed insufficient. Subsequently, the LNP proposed a second set of commitments relating 

to the Serie A rights. On 18 January 2010, the NCA decided to make the commitments binding and 

closed its investigation.391 Regarding Serie A, the LNP committed to market an additional satellite 

package ñDò containing highlights (of max. 10 minutes) of all Serie A matches that may be 

transmitted immediately after the match is over. Regarding Serie B, the LNP committed to 

subdivide the premium satellite package into three independent packages and to assign these 

packages through a competitive tender procedure. Moreover, the LNP committed to accommodate 

the NCAôs recommendations when formulating the guidelines for the sale of the Serie A and Serie 

B media rights for the 2012-2013 season. The NCAôs commitment decision was appealed by Conto 

TV, seeking both an annulment of the decision and an interim injunction aimed at preventing the 

LNP from carrying on the tender procedur e.392 The Regional Administrative Tribunal for Lazio 

annulled the decision both on procedural and substantive grounds. The Tribunal did not oblige the 

LNP to organize a new tender, but it did order the NCA to market test the final commitments (which 

                                                           
386 Idem, Article 8(3).  
387 In 2010, a split within the former Lega Nazionale Professionisti between Serie A and Serie B clubs led to the creation of two 
separate leagues: Lega Nazionale Professionisti Serie A and Lega Nazionale Professionisti Serie B. 
388 Legislative Decree nr. 9 of 9 January 2008 on Sport and Audiovisual Rights (Sport e diritti audiovisivi ), Articl e 8. 
389 ñGold liveò (compromising live and delayed transmission of matches involving 12 teams) and ñSilver liveò (compromising the 
live and delayed transmission of matches played by the remaining 8 teams). 
390 AGCM (Italian Competition Authority), ñA418 - Procedure selettive Lega Nazionale Professionisti Campionati 2010/2011 E 
2011/2012ò, provvedimente nr. 20343 of 1 October 2009 (2009) Bolletino Settimanala (39) 11-12. 
391 AGCM (Italian Competition Auhority), ñA418 - Procedure selettive Lega Nazionale Professionisti Campionati 2010/2011 E 
2011/2012ò, provvedimente nr. 20687 of 18 January 2010 (2010) Bolletino Settimanala (3) 5-19; AGCM (Italian Competition 
Authority) ñSoccer League: Antitrust Authority accepts commitments, one new package for Series A and three new packages for 
Series Bò (Press Release) 18 January 2010. 
392 On 24 May 2010, the Tribunal of Milan rejected the request for injunctive relief. Tribunale di Milano, Case nr. 21604/10, Con to 
TV/Lega Calcio. The Milan Court of Appeal had previously issued an injunctive relief ordering the LNP to refrain from awarding 
the ñPlatinum liveò package. This decision, however, was overturned by the Milan Court of Appeal Panel of Judges because it found 
that the Milan Court of Appeal lacked due competence. Corte dôAppello di Milano, Cases nr. 2610/09 and 2913/09, Conto TV/Lega 
Calcio, 26 February 2010. 
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it had failed to do). On substantive grounds, the Tribunal held that the commitments were 

manifestly insufficient to satisfy the initial competition concerns raised in the NCA decision to 

initiate proceedings against LNP.393 The Council of State confirmed the decision of the Tribunal in 

May 2011. Consequently, the NCA reopened its investigation and adopted a new and final decision 

on 6 February 2013.394 

 

 

2.4.3.3  Limitation of the duration of exclusive contracts  

 

In its decisional practice, the European Commission has always acknowledged the need for a 

certain degree of exclusivity to protect the value of sports media rights. The mere fact that a right 

holder grants to a successful bidder the exclusive right to exploit certain media rights during a 

specified period is not in itself problematic. 395 Exclusive media rights agreements are a well-

established commercial practice. If the contract duration exceeds what is necessary to ensure a fair 

return on investment, however, it risks creating a situation where a successful buyer would be able 

to establish a dominant position on the market. This would reduce the scope for effective 

competition in the context of future bidding rounds. 396 

 

It can be observed that football media rights have generally been subject to stricter limitat ions than 

other premium sports rights in the national decisional practice.  

Premium football media rights  

 

In the UEFA Champions League decision, the Commission established the principle that the length 

of the exclusive football media rights contracts could not exceed three football seasons. In the 

subsequent DFB and FAPL cases, the Commission similarly requested the parties to limit the cycle 

of contract periods to three years. 

 

This does not mean, however, that exclusive sports media rights contracts of longer duration are 

never justified. In 1993 the Commission considered that a five-year exclusivity period was justified 

to facilitate the entry of BSkyB in the developing market of satellite broadcasting in the UK. 397 

 

The Dutch and Danish NCAs have granted similar exceptions. In the Netherlands, the NCA deemed 

an exclusive contract of six years for the highlights rights to the Premier Football League 

(Eredivisie) in the Netherlands proportionate to ensure the successful introduction of a new free -

to-air sport s channel.398 In Denmark, Danish public service broadcasters DR and TV2 acquired 

various premium sports broadcasting rights (including the rights to the Premier National Football 

League (Superligaen), the Danish national football teamôs home matches, and the Premier National 

Handball League) with the purpose of setting up a new pay TV sports channel in 1996. The NCA 

did not object to the long exclusivity period of eight years. It stressed that the restrictive effects of 

the long exclusivity period were reduced by the fact that DR and TV2 were entitled to sublicense 

the rights to third parties. If the broadcasters would discriminate against those seeking a 

sublicense, the NCA would intervene. Furthermore, the NCA gave weight to the fact the purpose of 

the exclusive agreement was to create a new market in Denmark for sports subscription channels. 

The subscription channel turned out to be unsuccessful and was closed down in 1998. DR and TV2 

                                                           
393 Regional Administrative Tribunal for Lazio, Sentenza nr. 10572/2010, 10 May 2010.  
394 AGCM (Italian Competition Authority), ñA418 - Procedure selettive Lega Nazionale Professionisti Campionati 2010/2011 E 
2011/2012ò, decision nr. 20687 of 6 February 2013 (2013) Bulletino Settimanala (7) 5-27. 
395 Joined Cases C-403/08 and 429/08 Football Association Premier League Ltd and others v QC Leisure and others and Karen 
Murphy v. M edia Protection Services Ltd ECR (2011) I-9083, para 137. 
396 Case 262/81 Coditel SA and Others v Ciné-Vog Films SA and Others ECR (1982) 3381, para 19. 
397 European Commission, ñXXIIIrd Report on Competition Policyò (1994) p. 495. 
398 NMa (Dutch Competition Authority) Informele zienswijze Fox/Eredivisie, 29 November 2012, p. 10.  
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transferred all the rights apart from the rights to the Danish national fo otball teamôs home 

matches.399 The new agreement was notified to the NCA. In 2001, the NCA decided that, in light of 

the European Commissionôs decisional practice, the eight-year exclusivity period could no longer 

be justified and thus declared the agreement null and void. The NCA, however, did not prevent the 

conclusion of a new, two-year agreement, which in fact covered the remaining period of the original 

agreement.400  

 

If there is no reason to protect a particular newcomer on the market, the NCAs strictly adhered to 

the three-year principle. Automatic renewal clauses in rights contracts, which extended the 

duration of exclusivity in practice, have been subject to scrutiny and severe sanctions (e.g. in 

Belgium, Cyprus, Denmark, France, Germany, Romania, and Spain). 

 

In the years following the Commissionôs UEFA Champions League decision, the principle that three 

years was the maximum tolerable length for football media rights contracts seemed firmly set. More 

recent decisional practice and legislative action signals a departure from that general principle. 

Several national football associations have successfully argued that the exclusivity period of sports 

media rights contracts must be at least four years. In Germany, for example, the German Football 

League (DFL) similarly argued that contract cycles of four years would facilitate the market entry 

of new operators by making their investment more profitable. The NCA accepted that the media 

rights to the first and second football divisions could be sold for a period of four years from the 

2013-2014 season onwards.401 In Poland, it was pay TV operator Canal+ who argued that prevailing 

market conditions justified four -year exclusive contracts. The Polish NCA summarily accepted the 

argument.402 

 

Interestingly, the matter  has divided the NCA and the legislator in France in Spain. In France, even 

though the NCA expressed doubts about the validity of similar arguments made by the French 

Football Federation,403 the legislator issued a decree amending the tolerated length of exclusivity 

to four years.404 The opposite scenario enfolded in Spain. Article 21(1) of the Audiovisual 

Communications Act 7/2010 established that ñcontracts for the acquisition of football rights may 

not exceed four yearsò. Soon thereafter the Spanish NCA adopted a resolution in which it found 

that football media rights contracts exceeding 3 years/seasons infringe national and European 

competition rules .405 Some clubs completely disregarded the NCAôs instructions, setting 

contractual terms of four years, understanding that the valid time limit was the one established in 

the law. These new contracts gave rise to the NCA opening new proceedings against one operator 

and three football clubs, which led to the imposition of fines in November 2013. 406 

 

 

  

                                                           
399 Soren Sandfeld Jakobsen, ñDenmarkò in IanBlackshaw, Steve Cornelius, and Robert C Siekmann (eds.) TV rights and sport ï 

legal aspects (T.M.C. Asser Press, The Hague 2009) 327-328. 
400 Danish Competition and Consumer Authority, ñDBU skal Þndre eneretsaftale med DR og TV2 om landsholdsfodbold i TVò 

(Press release) 31.October 2001. 
401 Bundeskartellamt (German Competition Authority) Bundesliga (Case B 6 -114/10) Commitment decision of 12 January 2012. 
402 OCCP (Polish Competition Authority) Canal+/Polski ZwiŃzek Piğki NoŨnej, Decision nÁ DOK-49/06 of 29 May 2006. Upheld 

by Polish Supreme Court (Case III SK 16/08) Canal+/Polski ZwiŃzek Piğki NoŨnej, 7 January 2009. 
403 Autorité de la concurrence (French Competition Authority) Avis n° 07 -A-07 relatif aux conditions de lôexercice de la 

concurrence dans la commercialisation des droits sportifs, 25 juillet 2007.  
404 Legislative Decree No 2007-1676 of 28 November 2007, amending the Code du Sport. 
405 CNMC (Spanish Competition Authority) AVS, MEDIAPRO, SOGECABLE, Y CLUBS DE FUTBOL DE 1ª Y 2ª DIVISION (Case 
S/0006/07) Resolution of 14 April 2010.  
406 CNC (Spanish Competition Authority) MEDIAPRO Y CLUBS DE FÚTBOL II (Case SNC/0021/12) Decision of 28 November 
2013.  
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Other premium sp orts rights  

 

The media rights to other popular sports have generally been treated more leniently in the national 

decisional practice. 

 

In Austria, following a complaint and an extensive inquiry of the NCA into the 10 -year exclusivity 

media rights contract between the Austrian Broadcasting Corporation (Österreichischer Rundfunk , 

ÖRF) and the Austrian Ski Federation (Österreichischer Schiverband , ÖSV), the latter ommitted 

to limit the length of future contracts for Austrian Ski World Cup events to maximum fiv e 

subsequent competition seasons.407 

 

In Denmark, the NCA accepted a five-year exclusive licensing agreement for the media rights to 

most handball matches played in Denmark. The agreement was concluded between the rights 

holders, Team Denmark and the Danish Handball Federation, and public broadcasters DR and 

TV2. The NCA considered inter alia  that Danish handball as a sport was in a phase of development 

and therefore needed a sustainable long-term source of revenue.408 

 

In the United Kingdom, the NCA found that  a media rights contract of five years, with an option to 

extend to the period of ten years, was excessive in so far as it concerned rights used by bookmakers 

other than Licensed Betting Offices (LBO). The Competition Appeal Tribunal, however, annulled 

that decision because the contract duration was necessary to successfully market these novel 

rights. 409 Similarly, the High Court of Justice deemed a five-year contract proportional because it 

was designed specifically to introduce competition on the relevant markets by sponsoring the entry 

of a new purchaser of LBO media rights.410 

 

 

2.4.3.4  Fall-back option to individual rights owners  

 

In order to prevent that powerful media content operators would buy up rights, which subsequently 

would remain under -exploited, the Commission required in UEFA Champions League, DFB, and 

FAPL that there should be no unused rights. When rights are not made available for exploitation, 

output is restricted and consumer choice is compromised. In addition, rights that are not sold by 

the collective entity within a certain time period should not remain exclusive, but fall back to the 

individual clubs for parallel exploitation. After all, the efficiencies and benefits of joint selling could 

not be claimed when the collective selling entity fails to find demand in the market for certain 

rights. 411 

 

In France, the Sports Act prescribes that unsold or unused sports media rights should fall back to 

the individual clubs.  

 

                                                           
407 Cartel Court (Case 26 Kt 42/06) Österreichischer Rundfunk und Fernsehen ï Österreichischer Schiverband, 18 February 2008, 
Verpflichtungszusagen (gemäß § 27 KartG) des Österreichischen Rundfunks (ORF) und des Österreichischen Skiverbands (ÖSV) 
mit Wirkung bis einschließlich der FIS -Skiweltcup-Saison 2011/12, Article 6.4.  
408 Danish Competition and Consumer Authority, Aftale mellem DR, TV2, Team Danm ark og Dansk Håndboldforbund om tv -, 
radio-, og internetrettighederne til dansk håndbold, Journal nr.3/1120 -0301-0128/Industri/mvn, 27 November 2002.  
409 Competition Appeal Tribunal, The Racecourse Association and Others v OFT and The British Horseracing Board v OFT (2006) 
CAT 1, 8 February 2006. 
410 High Court of Justice, Bookmakers Afternoon Greyhound Services Ltd & Others v Amalgamated Racing Limited & Others 
(2008) EWHC 1978. 
411 European Commission, UEFA Champions League (Case COMP/37.398) Commission Decision 2003/778/EC (2003) OJ L 

291/25, para 159. 
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In Germany, the German Football League (DFL), in proceedings before the NCA, reasserted the 

commitment that if it fails to sell certain media rights collectively, the rights fall back to the 

respective home clubs for individual exploitation on a non -exclusive basis.412 

 

In Italy, the Legislative Decree nr. 9 of 9 January 2008 on Sport and Audiovisual Rights, Article 11 

equally provides that unsold or unused rights should fall back to the individual clubs. In December 

2009, the Italian NCA found that the Italian Football League  (LNP) had infringed Article 101 TFEU 

by preventing the Serie B clubs from selling the media rights for seasons 2007-2008 independently. 

The LNP favored the collective sale of these rights. Even though it failed to find demand in the 

market, the LNP continued to deny clubs the possibility of marketing the righ ts to their home 

matches on an individual basis (e.g. by issuing warnings against the clubs). As a result, LNP 

significantly limited the live transmission of Serie B matches on TV to the detriment of media 

operators and consumers: only 16 out of 462 games from the 2007 -2008 season were broadcast 

live. Accordingly, the NCA imposed a fine of ú 102 million on the LNP.413 

 

In Romania, the Professional Football League committed to giving the clubs the right to market 

unsold or unused rights following the NCAôs investigation into the Leagueôs joint selling 

arrangement.414 

 

 

2.4.3.5  ñNo single buyerò obligation 

 

The imposition of a ñno single buyerò obligation on the collective selling entity was a peculiar 

feature of the European Commissionôs FAPL decision. The Commission made clear that this 

remedy was of relevance only in this case due to the structure of the UK market. In the UEFA 

Champions League and the DFB cases there was no need to target the long-term presence of a 

dominant buyer.  

 

The ñno single buyerò remedy is still subject of controversy. In some Member States, the NCA 

followed the Commissionôs reasoning that this far-reaching remedy should be an exceptional 

measure. 

 

In Belgium, the NCA spoke out against the remedy in one of its decisions.415 Upon appeal, the court 

subscribed to this view. It even identified that the fact that a single purchaser acquires all the live 

rights, thus preventing consumers from purchasing two subscriptions and decoders, as an 

important benefit. 416 

 

In France, in an opinion delivered in 2004, the French NCA spoke out against a ñno single buyerò 

obligation. It stressed that such an obligation, which would make the outcome of the bidding  

                                                           
412 Bundeskartellamt (German Competition Authority) Bundesliga (Case B 6 -114/10) Commitment decision of 12 January 2012. 
See also Bundesliga, ñRichtlinie zur individuellen Verwertung und Vermarktung medialer Rechte von den Spielen der Bundesliga 
und 2. Bundesligaò (2013) Section 8. 
413 AGCM (Italian Competition Authority), ñA403 ï Lega Calcio/Chievo Veronaò, decision nr. 20575 of 28 December 2009 (2009) 
Bulletino Settimanala (50) 5 -44. 
414 Competition Council (Romanian Competition Authority) Romanian Football Federation and Professional Football League, 
Decision n° 44 of 10 August 2012. 
415 Council of Competition (Belgian Competiti on Authority) The selling by the Liga Beroepsvoetbal (LBV) of the broadcasting rights 
of games of the national football competition for the seasons 2005-2006, 2006 -2007, and 2007-2008 (Joined Cases MEDE-I/O -
05/0025 and MEDE -P/K -05/0036) Decision No. 2005 -I /0 -40 of 29 July 2005.  
416 Court of Appeal of Brussels (Joined Cases 2005/MR/2 and 2005/MR/5) Telenet N.V. and BeTV N.V. v. Liga Beroepsvoetbal 
V.Z.W., 28 June 2006, para 44. 
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process predictable, could have severe negative implications for competition and the value of the 

rights.417 

 

In Germany, the NCA also argued that the necessity of this remedy strongly depends on the 

structure of demand. The NCA agreed with the great majority of respondents to the market test that 

the market structure in Germany did not call for a ñno single buyerò obligation. It deemed the 

commitments offered by the German Football League (DFL) regarding the composition of the 

rights packages sufficient to safeguard a competitive bidding process.418 

 

Several other NCAs, on the contrary, decided to introduce a no single buyer obligation ï even in 

the absence of a long-term dominant buyer on the downstream market.  

 

In Austria, the remedy was part of the commitments offered by the Austrian Broadcasting 

Corporation (ÖRF) and the Austrian Ski Federation (ÖSV) concerning the marketing of media 

rights to the Austrian Ski World Cup events.419 There is an exception, however. Unsold rights are 

to be tendered in the two years following the first unsuccessful bidding procedure. Thereafter, the 

ÖSV is allowed to sell these rights by way of bilateral negotiations. If, upon bilateral negotiation, a 

single purchaser acquires all of the rights packages, the ÖSV must prove that no other operator has 

made an economically acceptable offer. In this scenario, the length of the licenses for the rights 

packages must be reduced to three years. 

 

In Denmark, the remedy was part of the commitments offered by the Danish Football Association 

(DBU) and the Danish League Association (DIV) concerning the joint selling of the media rights to 

Danish Football.420 From the 2009 season onward, no single broadcaster is entitled to buy all the 

packages containing exclusive live rights to the matches of the Super League. An exception applies 

when only one or two broadcasters would bid for these rights. The DBU/DVI will then negotiate 

with the parties and may award all the live rights to the broadcaster that is prepared to pay an 

exclusivity bonus of at least 30 percent relative to the original bid. If no broadcaster is willing to do 

so, however, the ñno single buyerò rule remains applicable. The DBU/DVI had pushed for this 

exception. They feared that broadcasters could anticipate acquiring at least one of the packages and 

therefore would submit lower bids. The NCA discarded the criticism that a household would  have 

to subscribe to different channels if the live broadcast of the Premier National Football League 

(Superligaen) matches is spread over several different channels: ñthis situation does not arise only 

as a result of the no single buyer rule é the channels will compete on price and quality ï which 

will benefit both the viewer who will watch all matches and the viewer that does not need to see 

all the matches, because the TV channels will be cheaperò.421 

 

In Italy, the remedy was even inserted in the 2008 Legislative Decree governing the ownership and 

sale of sports audiovisual rights and the relative distribution of resources. The Decree, which only 

applies to football and basketball, prohibits that a single operator exclusively acquires all live rights 

packages.422 

                                                           
417 Autorité de la concurrence (French Competition Authority) Opinion 04 -A-09 relativ e to a draft decree on the sale by 

professional leagues of rights for broadcasting sporting events of competitions, 28 May 2004. 
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In Romania , the NCA imposed a ñno single buyerò obligation on the Professional Football League 

in a recent commitment decision. 423 Only three out of the five rights packages containing live rights 

to certain matches of the Romanian Cup can be acquired by a single purchaser. An exception applies 

when only one or two broadcasters would bid for these packages as long as the amount offered for 

all packages is higher than the amount obtained from the previous auction of rights. 

 

 

2.4.4  Taking stock: ten years of EU competition law intervention  

 

After there emerged a need to address competition issues in relation to joint selling arrangements 

for football media rights in the 1990s, several NCAs found that the system was incompatible with 

the national competition rules (see 2.4.1). The European Commissionôs decisional practice, 

however, made clear that the joint selling of football media rights, under certain strict conditions, 

can be deemed compatible with the EU competition rules. In doing so, the Commission de facto 

legitimized the joint selling of football media rights.  

 

Ten years after the UEFA Champions League decision (2003) t he joint selling of sports media 

rights (and in particular football media rights) has evolved from a common practice to the dominant 

system for marketing those rights.424 

 

The Commission made clear that the remedies used in its three precedent decisions merely 

presented possible options to deal with competition issues arising in this area. The accepted 

solution in each case would depend on the facts of the individual case including the degree of 

market power and the restrictive practices found. 425 The preceding overview of national decisional 

practice (2004 -2014), however, demonstrated that the NCAs have commonly replicated all  of the 

remedies adopted in the Commissionôs decisions. Most surprisingly, the ñno single buyerò 

obligation, a remedy that was exceptionally imposed by the Commission in FAPL, is increasingly 

being emulated at the national level. It is unclear whether this drastic structural remedy can be 

considered necessary and proportionate in the absence of a long-term dominant buyer on the 

downstream market. The fact that principles first developed in the sphere of competition policy 

have been or are currently being codified in legislation in France, Hungary, Italy, and Spain, further 

exemplifies the regulatory nature of competition law intervention in this field.  

 

In one respect, the NCAs have demonstrated a readiness for a more flexible approach. More and 

more NCAs are abandoning the view that the duration of exclusive rights contracts cannot exceed 

three years. 

 

Unfortunately, the question whether the  financial solidarity argument can be accepted as a valid 

legal defence against the prohibition of restrictive agreements still lingers.  

 

The European Commission has never substantially addressed the issue. In all three of the 

Commissionôs investigations, the parties put forward this argument as the central justification for 

an exemption of their joint selling agreements under Article 101(3) TFEU. 426 Yet the justification 
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was only briefly considered in the UEFA Champions League decision. According to the 

Commission, UEFA failed to substantiate the indispensability of a joint selling arrangement for the 

redistribution of revenue, and subsequently, for the organisation of the UEFA Champions League. 

The Commission also pointed out that redistribution of revenue c an be implemented through other, 

less restrictive mechanisms, such as a taxation system or the redistribution of voluntary 

contributions. 427 Because UEFAôs amended joint selling arrangement could already be justified on 

the basis of the economic efficiency benefits it generates, however, the Commission concluded that 

ñit is not necessary for the purpose of this procedure to consider the solidarity argument any 

furtherò.428 

 

The national decisional practice subsequent to the Commissionôs precedents has equally refrained 

from addressing this issue. Instead, the NCAs have focused their assessments on the efficiency 

benefits that were also recognized by the Commission, i.e. the creation of a single point of sale, the 

creation of a league product, and the branding of the media output by a single entity. This is 

somewhat remarkable, since the discussion of the early national decisional practice illustrated the 

controversy over the financial solidarity justification.  

 

Even though the joint selling of media rights might not be essential, it arguably facilitates the 

sharing of revenues among clubs. The ability of sports organisers to impose alternative financial 

solidarity mechanisms is constrained by the pressure of larger clubs: they wish to see a larger share 

of the revenues flow back to them because they are primarily responsible for generating these 

revenues. Moreover, in a system of individual selling, a clubôs bargaining power is not determined 

by the collective attractiveness of the competition as a whole, but by the market potential of a 

specific clubsô matches. This typically results in a huge disparity in revenue between the top clubs, 

who are able to extract supra-normal profits, and the other clubs. 429 The overview of clubsô media 

rights income ratio in the top fi ve European football leagues (season 2011-2012) in the table below 

illustrates this point.  

  

                                                           
of Council Regulation No 17 concerning case COMP/C.2/38.173 and 38.453 ï joint selling of the media rights of the FA Premier 
League on an exclusive basisô (2004) OJ C 115/3, para 10. 
427 UEFA Champions League (Case COMP/37.398) Commission decision 2003/778/EC (2003) OJ L 291/25, par. 131. 
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429 Tom Evens, Petros Iosifidis, and Paul Smith, The Political Economy of Television Sports Rights  (Palgrave Macmillan, 2013) 
36-45; Bill Gerrard, ñCompetitive balance and the sports media rights markets: what are the real issues?ò in Claude Jeanrenaud 
and Stefan Késenne, The Economics of Sports and the Media (Edward Elgar, Chelthenham 2006) 33.  
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Spain (individual selling)  

- The earnings ratio of the top to bottom club in La Liga: 10:1 

- Dominance of two top clubs: they earn three times as much as the next-biggest clubs and 10 times as much 

as the smaller teams 

 

La Liga  

Rank  ú m Rank  ú m 

1 Barcelona 125 11 Real Zaragoza 15 

2 Real Madrid 125 12 Getafe 13 

3 Atletico de Madrid  42 13 Levante 13 

4 Valencia 42 14 Malaga 13 

5 Sevilla 32 15 Real Mallorca 13 

6 Real Betis 25 16 Osasuna 13 

7 Villarreal  21 17 Rayo Vallecano 13 

8 Athletic Bilbao  19 18 Sporting de Gijon 13 

9 Real Sociedad 16 19 Granada 13 

10 Espanyol 15 20 Racing Santander 12.5 

 

 

United Kingdom (joint selling)  

- The earnings ratio of the top to bottom club in the Premier League: 1,55:1 

- Most egalitarian league in Europe 

- Premier League domestic rights income is divided: 50% equally between the 20 teams; 25% on the basis of 

final league position; 25% linked to the number of times each clubôs matches are broadcast on television 

 

Premier League  

Rank  ú m Rank  ú m 

1 Manchester City 74.6 11 Swansea City 56.5 

2 Manchester United 74.2 12 Norwich City  56.1 

3 Tottenham Hotspur  70.6 13 Sunderland 54.6 

4 Arsenal 69.1 14 Stoke City 53.6 

5 Chelsea 66.9 15 QPR 53.3 

6 Liverpool  66.9 16 Wigan Athletic  52.8 

7 Newcastle United 66.7 17 Aston Villa  51.8 

8 Everton 60.1 18 Bolton Wanderers 49.9 

9 Fulham 58.3 19 Blackburn Rovers 49.6 

10 West Bromwich Albion  57.3 20 Wolves 48.1 

 

 

Italy (joint selling since 2010)  

- The earnings ratio of the top to bottom club in Serie A: 4,35:1. 

- Ratio in last season of individual selling was 8,6:1. 

- Serie A domestic rights income is divided: 40% equally between the 20 clubs; 30% on the basis of past results 

(15% on results during last five seasons, 10% on historical results, and 5% on last seasonôs final league 

position); and 25% according to club supporter base. 

 

Serie A  

Rank  ú m Rank  ú m 

1 Juventus 87 11 Atalanta 31 

2 Inter  74 12 Cagliari 30 

3 Milan  74 13 Bologna 30 

4 Roma 58 14 Parma 29 

5 Napoli  54 15 Catania 28 

6 Lazio 48 16 Chievo 25 

7 Fiorentina  40 17 Lecce 23 

8 Palermo 35 18 Siena 22 

9 Udinese 35 19 Novara 20 

10 Genoa 32 20 Cesena 20 

 

 

 

 

 




