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1 � Introduction

Copyright protection falls under the umbrella of Article 17 of the Charter of Funda-
mental Rights of the EU (“CFR”).2 The first paragraph of this provision sets forth 
the right to “own, use, dispose of and bequeath . . . lawfully acquired possessions.” 
The second paragraph clarifies in this context that “[i]ntellectual property shall 
be protected.”3 The exclusive rights granted in copyright law, thus, fall within the 
scope of the right to property.

However, this legal position is not absolute.4 It follows from Article 52(1) CFR 
that the right to property may be limited as long as the limitation is provided for by 
law and leaves the essence of the right intact. Subject to the principle of proportion-
ality, limitations are possible if they are “necessary and genuinely meet objectives 
of general interest recognised by the Union or the need to protect the rights and 
freedoms of others.”5

Good reasons for limiting copyright can be derived from the catalogue of fun-
damental rights itself. The right to property is not the only legal position with fun-
damental rights status that becomes relevant in copyright cases. Article 11(1) CFR 
contains the right to freedom of expression, including “freedom to hold opinions 
and to receive and impart information and ideas.”6 Article 13 adds that “arts and 
scientific research shall be free of constraint.”7 Article 16 sets forth the freedom 
to conduct a business.8 Articles 20 and 21 require equal treatment and prohibit 
discrimination.9 In rights clearance and enforcement scenarios, the right to privacy 
and the protection of personal data under Articles 7 and 8 CFR enter the picture 
as well.10 The strong societal interest in environmental protection and sustainable 
development has made its way into Article 37 CFR, which points out that “a high 
level of environmental protection and the improvement of the quality of the envi-
ronment” must be integrated into EU policies.11 In copyright cases, all these rights, 
freedoms, and overarching societal objectives must be factored into the equation to 
ensure compliance with the multiple value system of the Charter.12

In this vein, the CJEU has included fundamental rights considerations in its 
copyright decisions. In cases concerning freedom of expression and information, 
the Court enunciated that a “fair balance” had to be found between “the rights 
and interests of authors on the one hand, and the rights of users of protected 
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subject-matter on the other.”13 After earlier references to freedom of expression in 
quotation and parody cases,14 the Court confirmed its willingness to follow a “user 
rights” approach in the triad of copyright decisions of 29 July 2019.15 In Funke 
Medien and Spiegel Online, the Court stated – more clearly than in previous deci-
sions – that copyright exceptions serving freedom of expression and information 
“do themselves confer rights on the users of works or of other subject matter.”16 
Referring to user “rights,” the Court clarified that the legal position of users invok-
ing competing fundamental rights was not a priori weaker than the protection status 
which a copyright holder enjoyed by virtue of EU law.

2 � Meaningful user rights

Referring to copyright exceptions as “user rights,” the Court has recognized the 
dualism that enters the picture with a fundamental rights analysis: from the per-
spective of the right to property, copyright protection may be a rule that requires 
neither explanation nor justification. But this is only one side of the coin. From the 
viewpoint of competing fundamental rights and values, the copyright monopoly is 
an exception to the rule of freedom that requires further explanation and a sound 
justification. More specifically, the curtailment of competing fundamental rights 
resulting from the grant of copyright protection must comply with the requirements 
set forth in Article 52(1) CFR. This dualistic perspective – recognizing not only the 
right to property but also the inroads made into competing fundamental rights and 
freedoms – is of particular importance.

With regard to the implementation of meaningful user rights in practice, it is 
even more important to recognize that there is no hierarchy between fundamental 
rights: as an exponent of the right to property, copyright has the status of a fun-
damental right. However, this does not imply that it is stronger or, a priori, more 
important than other fundamental rights, such as freedom of expression and infor-
mation, the right to a healthy environment, and freedom to conduct a business. This 
insight allows the identification of minimum requirements for the implementation 
of meaningful user rights in copyright law: the user rights recognized by the Court 
should allow users relying on competing fundamental rights to meet copyright 
holders as equals. To achieve this result, it can be necessary to depart from the 
standard rule/exception configuration of copyright law. The development of true 
user rights reverses the logic of the copyright system: protection is no longer the 
rule, and freedom of use without prior authorization is no longer the exception. In 
cases involving competing fundamental rights, the alleged infringer must have an 
equal opportunity to prevail in the dispute.

3 � Critique of CJEU jurisprudence

Applying this assessment standard to CJEU decisions, it becomes apparent that, 
while referring to copyright exceptions as “user rights,” the Court is hesitant to 
change the equation and give users invoking competing fundamental rights the 
chance of meeting right holders as equals. In Painer, the Court clarified that “on the 
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one hand, the rights and interests of authors, and, on the other, the rights of users of 
protected subject-matter”17 had to be safeguarded in copyright law. More specifi-
cally, the Court stated that the quotation right enshrined in Article 5(3)(d) of the 
2001 Information Society Directive (“ISD”)18 was intended to strike a fair balance 
“between the right to freedom of expression of users of a work or other protected 
subject-matter and the reproduction right conferred on authors.”19 To achieve this 
goal, it was necessary to interpret the conditions laid down in Article 5(3)(d) ISD 
in a way that “enable[s] the effectiveness of the exception thereby established to 
be safeguarded and its purpose to be observed.”20 In later decisions, the Court has 
applied the same amalgam of “fair balance” and “effectiveness” considerations to 
the parody exemption,21 library and press privileges,22 and sound sampling that 
remains unrecognizable to the ear.23

At first glance, these developments leading to established “fair balance” and 
“effectiveness” case law24 may appear as elements of a broader strategy to imple-
ment meaningful user rights in EU copyright law. However, disillusionment sets in 
quickly when looking back at these decisions in the light of the described assess-
ment criterion: if the CJEU really wants to elevate copyright exceptions to user 
rights, the Court will have to recalibrate the standard rule/exception configuration 
of copyright law. Otherwise, users will not have the chance to meet rightholders 
as equals – in accordance with the equal rank of the fundamental rights supporting 
their freedom of use. Evaluating CJEU case law from this perspective, the landmark 
decision in Infopaq darkens the horizon. This decision preceded the described “fair 
balance” case law. In Infopaq, the Court had affirmed the unsubstantiated and out-
dated civil law mantra that limitations of exclusive rights – subversive, unwanted 
“fierce creatures”25 of the copyright system – had to be interpreted strictly:

it should be borne in mind that, according to settled case-law, the provisions 
of a directive which derogate from a general principle established by that 
directive must be interpreted strictly . . . . This holds true for the exemption 
[of temporary acts of reproduction] provided for in Article 5(1) of Directive 
2001/29, which is a derogation from the general principle established by that 
directive, namely the requirement of authorisation from the rightholder for 
any reproduction of a protected work.26

After establishing this doubtful “strict interpretation” dogma, any step – no mat-
ter how small – which the Court took in the opposite direction of a more flexible 
application of copyright limitations appeared as a welcome surprise. When Painer 
was handed down in 2011, commentators were simply relieved that, despite the 
necessity of a strict interpretation established in Infopaq, the Court was generous 
enough not to erode copyright limitations altogether.27

However, there is hardly anything revolutionary about the series of decisions 
that softened the dogma of strict interpretation. The CJEU only stated the obvious 
when it had recourse to “fair balance” and “effectiveness” considerations. While it 
is certainly true that the right to freedom of expression and information undergirds 
the restriction of copyright in favour of quotations, parodies, library use, and press 
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privileges, it is misleading to qualify the willingness to adopt an interpretation that 
safeguards the effectiveness of copyright exceptions in these areas as a precious 
achievement. With its “fair balance” and “effectiveness” rhetoric, the CJEU only 
excuses the departure from its own – wrong and misguided – dogma of strict inter-
pretation. It was simply wrong to state in Infopaq that copyright limitations had to 
be interpreted strictly.

In the absence of the doubtful Infopaq mantra of strict interpretation, an effec-
tive interpretation of copyright limitations would follow naturally and effortlessly 
from the simple letter of EU copyright legislation itself. Introducing copyright lim-
itations in Article 5 ISD, the legislator has clearly indicated that it favours freedom 
of use – without prior permission – in several cases. It goes without saying that the 
CJEU must implement this legislative decision effectively. How could the Court 
assume that the legislator wanted certain elements of the copyright acquis to be 
applied ineffectively? Hence, the necessity of effective application follows directly 
from EU copyright legislation itself.

In reality, the Court’s “fair balance” and “effectiveness” approach does not 
change the equation. It fails to give copyright exceptions the status of meaningful 
user rights. This became clear in the sound sampling case Pelham. As in earlier 
decisions, the CJEU recognized the need to reconcile copyright protection with 
competing fundamental rights.28 However, this starting point did not prevent the 
Court from confining the arsenal of regulatory tools to the rule/exception elements 
of secondary EU copyright law. It did not trouble the Court that, in contrast to 
the fundamental rights in the Charter, the EU copyright framework does not have 
the status of primary EU legislation. Passing over this central point, the Court 
stated that:

[t]he mechanisms allowing those different rights and interests to be balanced 
are contained in Directive 2001/29 itself, in that it provides inter alia, first, 
in Articles 2 to 4 thereof, rightholders with exclusive rights and, second, in 
Article 5 thereof, for exceptions and limitations to those rights which may, or 
even must, be transposed by the Member States.29

Assuming that the harmonized EU system of rights and limitations constituted a 
complete and closed universe, the CJEU rejected the national free adaptation rule 
which had evolved in Germany.30 In the national decisions that gave rise to the pre-
liminary questions in Pelham, German courts had applied the traditional domestic 
copyright rule that a derivative work could be deemed permissible if it had new 
features of its own that made the individual features of the incorporated source 
material fade away.31 The CJEU, however, saw no basis for this national doctrine 
within the harmonized EU copyright system. Instead of opening up the norm canon 
of EU copyright law in the light of freedom of expression and freedom of the arts, 
it declared the German free adaptation rule incompatible with EU law.32 Sound 
sampling could be deemed permissible only if remix artists included a music frag-
ment in their derivative creations in a modified form unrecognizable to the ear.33 
Quite clearly, the CJEU sought to avoid any destabilization of the traditional rule/
exception edifice in EU copyright law.34
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This outcome of the Pelham case reveals the Court’s true intentions. Despite all 
confirmations of the need to strike a “fair balance,” the CJEU is not prepared to 
reconfigure copyright’s rule/exception architecture in order to establish meaningful 
user rights. On the contrary, the Court does not hesitate to sacrifice fundamental 
rights positions, such as the right to freedom of expression and information, on the 
altar of the EU harmonization agenda.35 The Pelham decision leaves little doubt in 
that regard. Eroding the German free adaptation rule, the Court explained that to 
allow each Member State:

to derogate from an author’s exclusive rights, referred to in Articles 2 to 4 
of Directive 2001/29, beyond the exceptions and limitations exhaustively 
set out in Article 5 of that directive, would endanger the effectiveness of the 
harmonisation of copyright and related rights effected by that directive, as 
well as the objective of legal certainty pursued by it.36

4  No meaningful application of user rights

Hence, the harmonization objective reigns supreme. In practice, the balancing of 
copyright against user rights must take place within the existing copyright system 
of rights and limitations. The closer inspection of “fair balance” and “effectiveness” 
approaches shows that there is more user rights rhetoric than meaningful user rights 
reality in the case law of the CJEU.37 Stating that the balancing exercise must take 
place within the confines of EU copyright law, the CJEU deprives users relying on 
competing fundamental rights of the chance to meet right holders as equals. In the 
copyright arena, they will always have to fight an uphill battle. To avoid any inter-
ference with the copyright harmonization agenda, the CJEU seems to tolerate this 
evident imbalance. In Pelham, the Court did not find it contradictory to state that:

Article 5(5) of Directive 2001/29 also contributes to the fair balance men-
tioned in paragraph 32 above, in that it requires that the exceptions and limi-
tations provided for in Article 5(1) to (4) of the directive be applied only in 
certain special cases which do not conflict with a normal exploitation of the 
work or other subject matter and do not unreasonably prejudice the legiti-
mate interests of the rightholder.38

This uncritical attitude with respect to the three-step test in Article 5(5) ISD is 
surprising. As the Court explains, Article 5(1) to (4) ISD contains an enumera-
tion of permissible, specific copyright limitations. These listed limitation proto-
types, however, are subject to the three-step test laid down in Article 5(5) ISD. As 
a result of this legislative design, the three-step test serves only one purpose in EU 
copyright law: it is a tool to restrict copyright limitations further. Stipulating that 
limitations “shall only be applied” in accordance with the three-step test, Article 
5(5) ISD leaves little doubt about this role. Not surprisingly, national judges have 
developed a practice of scrutinizing the scope of copyright limitations on the basis 
of the EU three-step test. The CJEU itself has rendered several decisions in which 
the three-step test features prominently as an additional control instrument.39
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Copyright exceptions that play a crucial role in safeguarding fundamental rights 
of users – artists, researchers, journalists, and other creative users – are thus strait-
jacketed in the EU copyright framework. Their validity hangs by the thread of com-
pliance with the abstract criteria of the three-step test. Users who are confronted 
with allegations of copyright infringement seek legal certainty in vain when they 
invoke copyright exceptions as a defence argument. Even the most narrowly cir-
cumscribed national exception may still be challenged on the ground that it is 
incompatible with the EU three-step test set forth in Article 5(5) ISD.

Quite clearly, Article 5(5) ISD is thus a regulatory instrument that is exclusively 
in favour of copyright holders.40 By definition, it will never broaden the scope of a 
copyright limitation and strengthen the position of users:

Article 5(5) of Directive 2001/29 is not intended either to affect the sub-
stantive content of provisions falling within the scope of Article 5(2) of that 
directive or, inter alia, to extend the scope of the different exceptions and 
limitations provided for therein.41

Moreover, the CJEU has confirmed that the EU three-step test cannot be 
employed to create new, additional forms of permitted unauthorized use:

Furthermore, it is apparent from recital 44 in the preamble to Directive 
2001/29 that the EU legislature meant to envisage, when Member States pro-
vide for the exceptions or limitations referred to by that directive, that the 
scope of those exceptions or limitations could be limited even more when it 
comes to certain new uses of copyright works and other subject-matter. By 
contrast, neither that recital nor any other provision of that directive envis-
ages the possibility of the scope of such exceptions or limitations being 
extended by the Member States.42

Hence, it is impossible for judges in the EU to use the abstract assessment cri-
teria of the three-step test as signposts for devising new use privileges.43 Unlike 
fair use provisions with comparable abstract criteria,44 the EU manifestation of the 
three-step test cannot be employed to create new, additional forms of permitted 
unauthorized use on a case-by-case basis.45 This insight sheds an even less favour-
able light on the Court’s Pelham assumption that internal balancing – within the 
existing system of exclusive rights and limitations in EU copyright law – will safe-
guard not only the fundamental rights of copyright holders but also those of users.46 
Including the three-step test, the CJEU has woven a strong bias in favour of copy-
right holders in its internal balancing fabric. The corrosive effect of this approach 
on the legal position of users is obvious. Instead of enjoying true user rights, they 
have to fight an uphill battle if they want to exercise competing fundamental rights:

•	 EU copyright law grants broad, general exclusive rights. The right of reproduc-
tion in Article 2 ISD and the right of communication to the public in Article 3 
ISD can serve as examples. The comprehensive scope of these exclusive rights 
offers right holders the opportunity to build prima facie infringement arguments 
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that can hardly be rebutted as evidently unfounded from the outset (protection is 
the rule);

•	 While right holders can rely on broad exclusive rights to build prima facie 
infringement arguments, users seeking to rely on user rights only have specific 
exceptions to exclusive rights at their disposal. From the outset, they are placed 
in a defence position (freedom is the exception). In EU copyright law, the excep-
tions are enumerated in the closed list of Article 5 ISD. Articles 3 to 6 of the 
Directive on Copyright in the Digital Single Market (“CDSMD”)47 add further 
cases. An open-ended fair use provision with a broad, elastic scope – compara-
ble to the general, comprehensive nature of exclusive rights – is sought in vain.48 
The imbalance in the regulatory design is obvious: like David in his fight against 
Goliath, users must invoke narrow exceptions against broad exclusive rights.

•	 The three-step test49 aggravates the problem. As explained, it further restricts 
exceptions that could support competing fundamental rights. Instead of allow-
ing users with a valid fundamental rights argument to be on equal footing with 
copyright owners, the three-step test only confirms the bias of the system in 
favour of protection interests. It enhances legal certainty for copyright holders 
and reduces legal certainty for users who invoke competing fundamental rights. 
Even if a given form of use complies with the specific requirements set forth in 
an exception to copyright protection, it can still be challenged on the ground that 
it does not fulfil the additional criteria of the three-step test.

In practice, this configuration of EU copyright law places users relying on copy-
right exceptions in a weak position. The exposure to infringement arguments that 
cannot directly be rejected as invalid is a serious threat.50 It is likely to have a deter-
rent effect on use that is important and socially valuable from a fundamental rights 
perspective. Arguably, a cease-and-desist letter will be sufficient in many cases 
to discourage the user and stop the use. Empirical studies show that this is not a 
mere theoretical scenario. In various areas of creative activity, concerns have been 
articulated about a growing fear of artists being sued for copyright infringement.51 
As Amy Adler has concluded, “a climate of ‘self-censorship’ has taken hold in the 
art world.”52 In such a case, the courts do not even have the chance of clarifying that 
the use is permissible. Artists and other risk-averse users seeking to avoid potential 
lawsuits will refrain from the creation of works based on pre-existing material or 
limit takings from pre-existing material to an absolute minimum.53 Therefore, the 
legal uncertainty arising from the described imbalance  – broad exclusive rights 
bolstering the position of right holders and narrow exceptions destabilizing the 
position of users – leads to a climate that is likely to impede and impoverish the 
work of artists, researchers, journalists, and other users. It appears ironic – if not 
sarcastic – that the Court nonetheless refers to copyright exceptions as “user rights.”

5 � Proposals for reform

Despite all confirmations of a need to strike a “fair balance” and ensure the 
“effectiveness” of exceptions, the CJEU has not managed to establish meaning-
ful user rights. Instead of openly addressing the described imbalances in the rule/
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exception edifice of EU copyright law and employing the competing fundamental 
rights that support user freedoms to bring the system into balance, the CJEU pre-
fers to gloss over the current, flawed configuration of the copyright regime. With its 
user rights rhetoric, the CJEU only cements the existing architecture of EU copy-
right law, which is strongly in favour of right holders and places a heavy burden on 
users seeking to exercise competing fundamental rights.54

To establish meaningful user rights in EU copyright law, an approach would 
be necessary that renders user rights – exponents of competing fundamental rights 
recognized in the Charter – capable of constituting real counterbalances to the pro-
tection paradigm: counterbalances that have the potential to recalibrate the stand-
ard rule/exception configuration of EU copyright law. Considering the equal status 
of fundamental rights in the Charter, it is simply wrong to assume that protection 
must be the rule and freedom of use an exception that requires a strong justification 
and thorough scrutiny in each individual case. The right to intellectual property of 
copyright holders is in no way superior to freedom of expression and information, 
freedom of the arts and sciences, the right to a healthy environment, the protection 
of privacy and personal data, or freedom to conduct a business.

Considering the results of the preceding analysis, it is inevitable to conclude, 
against this background, that the Court’s user rights approach – relying on excep-
tions to reconcile copyright protection with these competing fundamental rights – 
has failed.55 Restricted by the three-step test, the exceptions in EU copyright law 
are incapable of creating sufficiently reliable breathing space for user freedoms. 
The system of exclusive rights and limitations in EU copyright law disregards the 
equal status of the competing fundamental rights which users can invoke to support 
their legal position in the copyright arena.

Hence, EU copyright law and practice must explore new avenues. It is indis-
pensable to recognize that the competing fundamental rights that support the posi-
tion of users in copyright law constitute real counterbalances to the protection 
paradigm. When these competing fundamental rights are at stake, it is necessary 
to depart from the traditional rule/exception configuration that favours right hold-
ers and establish legal certainty and a robust legal position for both right hold-
ers and users alike. Abandoning the traditional and highly problematic reliance on 
mere exceptions to the rule of protection, EU law must introduce legal mechanisms 
which, from the outset, prevent right holders from bringing a valid infringement 
claim.

Legal tools that could achieve this goal have been known in intellectual prop-
erty law for a long time. In trademark law, for instance, there is a vivid debate on 
the requirement of use of a trademark “as a mark.”56 This general prerequisite for 
infringement claims functions as an upfront gatekeeper requirement that confines 
the scope of trademark rights to instances where another’s trademark is employed 
as an identifier of commercial source with regard to one’s own goods or services.57 
Following this approach, access to trademark protection can be contained from the 
outset. Trademark infringement claims are doomed to fail as long as users refrain 
from using protected third-party brand insignia as indications of the commercial 
origin of their own products.58
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In copyright law, a comparable approach is conceivable.59 Copyright holders 
could be obliged to demonstrate use of a work “as a work” as a general prerequisite 
for an infringement claim. Introducing this gatekeeper requirement, EU copyright 
law could make it clear that right holders must explain why their infringement 
claim is legitimate, even though the grant of protection would curtail fundamental 
rights of the alleged infringer. Instead of readily assuming prima facie infringe-
ment when a use falls within the province of an exclusive right, right holders would 
be required to first justify the infringement claim. Making it more difficult for right-
holders to build a valid case of prima facie infringement, EU law could substan-
tially enhance legal certainty for users.

6 � Practical examples

In the past, EU copyright law has refrained from seizing opportunities to immu-
nize valuable forms of use against infringement claims by introducing a gatekeeper 
requirement of use of a work “as a work.” The regulation of temporary copying 
(6.1)60 and text and data mining (6.2)61 can serve as examples.

6.1 � Temporary copying

The issue of how to regulate temporary acts of reproduction that serve freedom of 
expression and information, such as browsing, caching and streaming,62 played a 
central role in the international deliberations leading to the WIPO Copyright Treaty 
(“WCT”). Article 7(1) of the Basic Proposal for the international treaty that finally 
became the WCT contained a provision that sought to confirm the comprehensive 
nature of the reproduction right granted in Article 9(1) of the Berne Convention 
for the Protection of Literary and Artistic Works (“BC”) and fortify the position 
of copyright holders in respect of forms of copying that were deemed new at the 
time of the 1996 Diplomatic Conference.63 These new forms included, in particular, 
temporary acts of copying that are inherent in technical processes, such as stream-
ing, caching, and browsing:

The exclusive right accorded to authors of literary and artistic works in Arti-
cle 9(1) of the Berne Convention of authorizing the reproduction of their 
works shall include direct and indirect reproduction of their works, whether 
permanent or temporary, in any manner or form.64

The notes accompanying Article 7(1) of the WCT Basic Proposal reflected the 
intention to clarify the “widely held”65 understanding that both permanent and 
temporary reproduction constituted reproduction within the meaning of Article 
9(1) BC.66 The negotiations at the 1996 WIPO Diplomatic Conference, however, 
showed that this position was less widely shared than expected.67 Singapore stated 
that the inclusion of temporary reproduction in the reproduction right “had far 
reaching consequences, in that fair use rights in the areas of researchers, libraries, 
and private use were in danger of being curtailed.”68 Denmark held the view that 
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temporary reproduction made for the sole purpose of making a work perceptible, 
or reproduction of a purely transient or incidental character, as part of a technical 
process, “did not constitute reproduction within the meaning of Article 9(1) of the 
Berne Convention.”69 Sweden confirmed that these temporary acts of reproduction 
“were not really reproductions.”70 In the same vein, Norway stated that, instead of 
merely allowing for the adoption of copyright limitations to keep acts of temporary 
copying free, it should be made clear in the text of the future treaty that tempo-
rary reproduction made for the sole purpose of making a work perceptible, or of 
a purely transient or incidental character as a part of a technical process, “did not 
as such constitute a reproduction within the meaning of Article 9(1) of the Berne 
Convention.”71 To better illustrate its position, Norway tabled a concrete proposal 
for amending Article 7(1) of the WCT Basic Proposal, which consisted of adding 
the following sentence:

Temporary reproduction made for the sole purpose of making a work per-
ceptible, or which are of a purely transient or incidental character as part 
of a technical process, does not as such constitute a reproduction within the 
meaning of Article 9(1) of the Berne Convention.72

The negotiations, thus, did not confirm the broad, unlimited scope of the right of 
reproduction laid down in Article 9(1) BC. Instead, the Basic Proposal for the later 
WCT gave rise to the question whether the right of reproduction – and the underly-
ing concept of “reproduction” – could be understood to cover temporary copying 
at all.73 Instead of confirming the broad scope of the right, several delegations cast 
doubt upon the comprehensive nature of Article 9(1) BC.

The position taken by the Scandinavian countries did not remain an outlier. 
Switzerland declared that it shared the concerns expressed by the delegations of 
Denmark, Sweden and Norway.74 Australia proposed an amendment to Article 7 of 
the WCT Basic Proposal that pointed in the same direction as the proposal made 
by Norway: instead of providing limited room for the introduction of copyright 
exceptions, it was advisable to make a statement clarifying that temporary copying 
fell outside the scope of the right of reproduction altogether.75 The African Group 
synthesized this approach by proposing a new Article 7(2) for the later WCT that 
would replace the mere possibility for contracting parties to adopt copyright excep-
tions in the original Article 7(2) of the WCT Basis Proposal:

Temporary reproduction does not as such constitute a reproduction within 
the meaning of Article 9(1) of the Berne Convention and this Treaty where –

     (i)	such temporary reproduction is made for the sole purpose of making a 
work perceptible, or

   (ii)	such temporary reproduction is part of a technical process incidental to 
the transmission or utilization of the work concerned; or

(iii)	such reproduction is incidental to the use of the work as authorized by 
the right holder concerned or permitted by law.76
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In an explanatory note, the Group of Latin American and Caribbean Countries 
described the need for this remarkable change of course as follows:

Article 9(1) of the Berne Convention establishes the right of reproduction “in 
any manner or form.” In view of the fact that new technology has broadened 
traditional “forms” and “manners,” it has become necessary to redefine the 
scope of the right of reproduction and exclude from it those reproductions 
that are technically necessary for making the work perceptible or form part 
of a technical process and do not in themselves constitute the production of 
originals or copies of the work.

If the foregoing is not expressly stated, it could give rise to one-sided, 
excessively broad interpretations of the scope of Article 9(1) of the Berne 
Convention.77

Therefore, the deliberations at the 1996 Diplomatic Conference culminated in 
statements and proposals that, instead of confirming the comprehensive scope of 
the right of reproduction at the international level, did not hesitate to articulate the 
need for a redefinition of the conceptual contours and reach of the exclusive right 
granted in Article 9(1) BC in the light of technological developments.78

With initiatives seeking to carve out temporary copying from the scope of the 
right of reproduction altogether, a consensus on Article 7 of the WCT Basic Pro-
posal was beyond reach. Against this background, Main Committee I decided to 
delete the proposed Article 7 of the WCT Basic Proposal altogether.79 With regard 
to the right of reproduction, the final treaty text only contains the following Agreed 
Statement accompanying Article 1(4) WCT:

The reproduction right, as set out in Article 9 of the Berne Convention, 
and the exceptions permitted thereunder, fully apply in the digital environ-
ment, in particular to the use of works in digital form. It is understood that 
the storage of a protected work in digital form in an electronic medium 
constitutes a reproduction within the meaning of Article 9 of the Berne 
Convention.

The impact and interpretative authority80 of this Agreed Statement is limited because 
it has not been adopted by consensus.81 The statement was established with 51 votes 
in favour, five against, and 30 abstentions.82 Explaining the reasons for its vote 
against the Agreed Statement, Brazil pointed out that the Diplomatic Conference 
had not managed to reach consensus on the definition of the term “storage.”83 It was 
the understanding of Brazil that neither the access to make a work perceptible by 
browsing nor the transmission of a work through a computer network in the occur-
rence of a temporary or non-temporary storage resulting from a technical proce-
dure infringed the exclusive right of reproduction within the meaning of the Berne 
Convention.84 Korea explained that it had opposed the Agreed Statement because 
reproductions that were not relevant in economic terms should not be considered 
as reproductions all the time. The acts of browsing or providing telecommunication 
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facilities had an economic value in a number of cases. It was, however, difficult to 
distinguish acts which had an economic significance from those which had not. 
Against this background, Korea believed that “acts of browsing should not be cov-
ered by the exclusive right of reproduction without exceptions.”85

Quite clearly, the discussion about temporary copying that emerged at the 1996 
Diplomatic Conference offered a basis for copyright legislation placing acts of 
temporary copying, such as browsing, caching, and streaming, outside the scope 
of the right of reproduction altogether. An upfront gatekeeper requirement – stat-
ing that temporary copying does not constitute relevant use of the work “as a 
work” – could have achieved this goal. Dutch copyright law comes close to this 
result. Article 13a of the Dutch Copyright Act (Auteurswet) stipulates that tem-
porary copying does not constitute an act of reproduction.86 In practice, however, 
this Dutch solution remains ineffective because the EU did not avail itself of the 
option to place temporary copying outside the scope of the right of reproduction. 
Instead, Article 5(1) ISD sets forth a specific exception that exempts temporary 
acts of reproduction:

which are transient or incidental [and] an integral and essential part of a tech-
nological process and whose sole purpose is to enable:

(a)	 a transmission in a network between third parties by an intermediary, or
(b)	 a lawful use

of a work or other subject-matter to be made, and which have no inde-
pendent economic significance.

The interpretation and application of Article 13a of the Dutch Copyright Act 
must be brought in line with this harmonized copyright exception at the EU 
level. As a result, an effective “carve out”  – a true user right  – is missing.87 
Instead, the complex and highly specific nature of the requirements in Article 
5(1) ISD only confirms the traditional rule/exception configuration of EU copy-
right law. The detailed regulation of temporary copyright in Article 5(1) ISD 
contrasts sharply with the comprehensive right of reproduction granted in Arti-
cle 2 ISD: a general right that explicitly entitles right holders to “prohibit direct 
or indirect, temporary or permanent reproduction by any means and in any form, 
in whole or in part.”

The EU, thus, preferred to confirm the rule of protection and impose the burden 
on users to establish compliance with the highly complex and specific prerequi-
sites laid down in Article 5(1) ISD. Making the assessment framework even more 
complex, Article 5(5) ISD clarifies that the open-ended three-step test can impact 
the decision on infringement and enhance legal uncertainty for users, even though 
Article 5(1) ISD already sets forth very detailed and specific requirements.88 This 
regulatory design follows the standard rule/exception approach in the EU copyright 
acquis. It offers a high degree of legal certainty for right holders and a low degree 
of legal certainty for users invoking Article 5(1) ISD to exercise their right to free-
dom of expression and information.89
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6.2 � Text and data mining

The more recent discussion on TDM provides a further example of a missed oppor-
tunity to reconfigure copyright’s rule/exception architecture by introducing a gate-
keeper requirement of use of a work “as a work.” With the introduction of specific 
TDM rules in Articles 3 and 4 CDSMD, the EU legislator sought to remove barri-
ers to the use of copyrighted material in scientific research and reconcile copyright 
protection with the fundamental right to research following from Articles 11 and 
13 CFR.90 From the outset, the legislative initiative culminating in the adoption of 
Articles 3 and 4 CDSMD aimed at the elimination of legal uncertainty to encourage 
the use of TDM tools:

The need to better reflect technological advances and avoid uneven situations 
in the single market is also clear with text-and-data mining (TDM), through 
which vast amounts of digital content are read and analysed by machines 
in the context of science and research. The lack of a clear EU provision on 
TDM for scientific research purposes creates uncertainties in the research 
community. This harms the EU’s competitiveness and scientific leadership 
at a time when research and innovation (R&I) activities within the EU must 
increasingly take place through cross-border and cross-discipline collabora-
tion and on a larger scale, in response to the major societal challenges that 
R&I addresses.91

From the perspective of the fundamental right to research,92 this statement was 
particularly important and welcome. It reflects the laudable objective to strengthen 
the position of researchers by removing legal uncertainty that could arise from an 
imbalanced rule/exception approach. Translating the mission statement into copy-
right legislation, however, the EU legislator was not courageous enough to choose a 
new avenue and make freedom of TDM research the rule. Instead, the use for TDM 
purposes remained an exception to the rule of protection that forces researchers 
into a defensive position. Confronted with allegations of copyright infringement, 
they can hardly argue that no relevant act of reproduction has occurred.93 They can 
only invoke the TDM rules in Articles 3 and 4 CDSMD as defence arguments. The 
CDSM Directive does not place the use of copyrighted source material for TDM 
purposes entirely outside the scope of the exclusive right of reproduction – and 
beyond the reach of copyright holders.

In light of the stated objective to eliminate legal uncertainty, it is surprising that 
the EU legislator did not embrace an alternative regulatory approach that could 
have been based on the central insight that use for TDM purposes differs substan-
tially from regular copying. In the TDM debate, the point has been made around 
the globe that, considering the different nature of TDM, a relevant act of reproduc-
tion in the traditional sense of making copies for the purpose of consulting and 
enjoying a work is missing. From a US perspective, Michael Carroll has pointed 
out that in the context of TDM:

copies are made only for computational research and the durable outputs 
of any text and data mining analysis would be factual data and would not 
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contain enough of the original expression in the analysed articles to be cop-
ies that count.94

Explaining the outright exemption of TDM activities in Article 30–4(ii) of the Jap-
anese Copyright Act, Tatsuhiro Ueno has pointed out that:

if an exploitation of a work is aimed at neither enjoying it nor causing another 
person to enjoy it (e.g. text-and-data mining, reverse engineering), there is no 
need to guarantee the opportunity of an author or copyright holder to receive 
compensation and thus copyright does not need to cover such exploitation. 
In other words, exploitation of this kind does not prejudice the copyright 
holder’s interests protected by a copyright law.95

Criticizing the restrictive regulation of TDM in the EU, Rosanna Ducato and Alain 
Strowel described the following alternative approach:

when acts of reproduction are carried out for the purpose of search and TDM, 
the work, although it might be reproduced in part, is not used as a work: the 
work only serves as a tool or data for deriving other relevant information. 
The expressive features of the work are not used, and there is no public to 
enjoy the work, as the work is only an input in a process for searching a cor-
pus and identifying occurrences and possible trends or patterns.96

In fact, the distinction between “works as works” and “works as data” is not entirely 
new in the European copyright debate. In 2011, Maurizio Borghi and Stavroula 
Karapapa already developed the concept of “de-intellectualized use”97 against the 
background of mass digitization projects, such as the Google Book Search. As 
Borghi and Karapapa point out, mass digitization turns protected content into mere 
data – with the result that “the expression of the idea embodied in the work is not 
primarily used to communicate the ‘speech’ of the author to the public but rather to 
form the basis of machine-workable algorithms.”98

Considering these comments and observations, it becomes apparent that TDM 
raises issues that concern the conceptual core of the right of reproduction: the ques-
tion of whether a relevant category of reproduction can be assumed in TDM cases 
at all.99 Answering this question in the negative in the CDSM Directive, it would 
have been possible to place use for TDM purposes outside the right of reproduc-
tion – and the control of copyright holders – altogether.

The EU approach, however, is much less ambitious. Instead of exploring new 
avenues to immunize TDM research against allegations of copyright infringe-
ment, the EU legislature did not find it necessary to depart from the traditional 
rule/exception recipe. While seeking to satisfy the need for enhanced legal cer-
tainty in the area of TDM, the lawmaker refrained from introducing a robust 
non-infringement rule. Instead, two exceptions to protection  – Articles 3 and 4 
CDSMD – were deemed sufficient. In consequence, researchers – and also inves-
tigative journalists100  – cannot exercise their fundamental right to research in a 
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legal environment that offers robust legal certainty and allows them to meet copy
right holders as equals. Instead, the legal framework resulting from Articles 3 
and 4 CDSMD raises the previously-described issues which an exception-based 
approach typically brings in its wake: are all specific requirements of these excep-
tions fulfilled? Do researchers stay within the confines of the use privilege which 
EU copyright law makes available? Are they working at a research organization?101 
Is the use confined to reproductions and extractions? No acts of data sharing and 
making available to the public?102 Does the use concern a scientific research pro-
ject? Can they demonstrate lawful access?103 Have they observed all opt-outs in the 
case of commercial research?104

Following this traditional path, the EU legislator has put the burden on research-
ers to establish compliance with Articles 3 and 4 CDSMD and tolerate inroads 
into their freedom of expression and freedom of science that follow from the 
legal uncertainty surrounding these complex provisions. In addition, Article 7(2) 
CDSMD confirms the applicability of the three-step test laid down in Article 5(5) 
ISD: next to the hurdles posed by Articles 3 and 4 CDSMD, researchers must also 
ensure compliance with the abstract criteria set forth in the three-step test. Like 
the policy decision in the field of temporary copying, the EU approach to TDM 
research, thus, confirms the traditional protection imperative and fails to offer 
researchers a solid position in the copyright arena that allows them to be on equal 
footing with copyright owners.

To change this equation, EU copyright law would have to make broader use 
of immunization tools, such as the gatekeeper requirement of use of a work “as 
a work” that is capable of placing TDM research outside the scope of the right of 
reproduction from the outset.105 As the discussion on TDM has shown in the mean-
time, this policy decision need not deprive the creative industry and individual 
creators of adequate remuneration for the use of literary and artistic works in the 
AI industry. To set in motion a money stream back to the creative industry and indi-
vidual authors and performers, it is not necessary to bring TDM under the umbrella 
of the right of reproduction106 and impose a heavy burden of rights clearance107 and 
transparency obligations108 on AI trainers.

Instead of imposing payment obligations and administrative burdens during the 
AI development phase, EU copyright law could exempt TDM for AI training pur-
poses from the control of copyright holders by introducing the gatekeeper require-
ment of use of a work “as a work” (thus placing use “as data” outside the scope of 
the right of reproduction). As a result, copyright law would support the use of the 
full spectrum of available literary and artistic resources for AI training and allow 
AI trainers to develop the best, least biased,109 and most powerful AI models.110 
The obligation to pay equitable remuneration could then be implemented at a later 
stage. Once fully developed AI models are exploited in the marketplace, copyright 
law can require the payment of remuneration. As compensation for the freedom 
to use human creations for AI training purposes, an output-based remuneration 
system can be introduced – a system that requires the payment of fair remuneration 
when the supply and use of AI systems in the market leads to machine-made liter-
ary and artistic output that may replace human creations, and generates income for 
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AI companies.111 At that point, the providers and users of AI systems can be obliged 
to share the revenue accruing from generative AI systems with individual creators 
and the creative industry.

7 � Conclusion

The CJEU has recognized that copyright exceptions play a central role in the EU 
copyright system: they offer breathing space for competing fundamental rights, in 
particular freedom of expression and information, freedom of the arts and sciences, 
the right to a healthy environment, the protection of privacy and personal data, and 
freedom to conduct a business. Highlighting this specific function, the Court stated 
that copyright exceptions “do themselves confer rights on the users of works or of 
other subject matter.”112 However, the preceding analysis has shown that the Court 
has not managed to develop a meaningful user rights approach. Instead of depart-
ing from the traditional rule/exception configuration that strongly favours right 
holders, the Court cemented the existing system of exclusive rights and exceptions: 
a user seeking to exercise a fundamental freedom in EU copyright law must ensure 
compliance with all detailed requirements of copyright exceptions. In addition, the 
user must satisfy all conditions of the three-step test. As a result, a high degree of 
legal certainty and a robust legal position for users is sought in vain. The current 
approach taken by the Court is mere cosmetics. Instead of changing the parameters 
of a successful user rights claim, the CJEU only confirmed the status quo: freedom 
of use is the exception; protection is the rule.

This result is incompatible with the equal status of user rights, such as freedom 
of expression and information, in the Charter. To give users the opportunity to meet 
right holders as equals – and enjoy meaningful “user rights” – EU copyright law 
must develop legal mechanisms that, from the outset, prevent right holders from 
bringing a valid infringement claim. Gatekeeper requirements, such as an obliga-
tion to demonstrate actionable use of a work “as a work” can serve as examples. 
Introducing effective gatekeeper requirements upfront, EU law can oblige right 
holders to explain why their infringement claim is justified and legitimate, even 
though the grant of protection would curtail fundamental user rights. Instead of 
readily assuming prima facie infringement when a use falls within the scope of an 
exclusive right, right holders should be required to first justify the infringement 
claim.

Making it more difficult for right holders to build a valid case of prima facie 
infringement, EU law can substantially enhance legal certainty for users and estab-
lish meaningful user rights. In the past, EU legislation has refrained from seizing 
opportunities to immunize valuable forms of use against infringement claims from 
the outset. The regulation of temporary copying and text and data mining can serve 
as examples. Despite these missed opportunities, there is hope. It is not too late to 
diversify the tools for reconciling copyright protection with competing rights and 
values. The necessity to find a better response to the challenges and opportunities 
of generative AI systems can be a catalyst, paving the way for new regulatory 
approaches.113 Similarly, the need for measures to support the sustainable re-use 
of copyrighted products can lead to a fresh approach that allows re-users in the 
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circular economy to meet right holders as equals.114 If the Court abandons its reluc-
tance to change the problematic rule/exception architecture in EU copyright law, 
CJEU decisions can play an important role in the development of a more balanced 
system. To achieve this goal, however, the CJEU will have to make productive use 
of competing fundamental rights and refrain from meaningless user rights rhetoric.
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