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Legalizing Non-Commercial Online Use 
Assumptions 

1.  Dissemination of work by non-professional ‘users’  is 
(and will remain) largely uncontrollable. 
•  Enforcement either hugely uneffective and/or leading to 

disproportionate social costs 
–  Affects integrity of Internet, privacy, freedom of expression 

•  Mass-scale content sharing is inherent feature of open Internet 
2.  Overall welfare effects of mass online infringement 

may be positive rather than negative. 
3.  Creators have right to fair remuneration 
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Earlier proposals to legalize & 
compensate file sharing 

•  Non-commercial file sharing levy (Netanel) 
•  Tax-and-reward system (Fisher) 
•  ‘License globale’ (Aigrain) 
•   Content/culture ‘flat-rate’ (Grassmuck, 

others) 
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Existing Models of Legalization + 
Remuneration 

•  Private copying 
– Media and equipment levies 

•  Photocopying schemes 
– Statutory licenses, levies 

•  Cable retransmission 
– Mandatory collective licensing 

•  Broadcasting (“radio model”) 
– Voluntary blanket licensing 
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Existing Legalization Models: 
Common features 

•  Individual licensing/enforcement not 
efficient, impossible or undesirable 

•  Promote access to broad catalogues of works 
•  Preserve users’ privacy and data protection 
•  Preserve technological/network integrity 
•  Guarantee fair remuneration to authors 
•  All models have spread into digital realm 
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Main Features of Proposed Model 

•  Statutory license (or other non-voluntary 
scheme) generally permitting online uses 

•  Subject matter: music, video, images, text 
– Games, software, database excluded 

•  For non-commercial purposes 
– Cf. art. 5(2)(b) InfoSoc Directive 
– So no legalization of for-profit content services 
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Main Features of Proposed Model (2) 

•  Fair remuneration to authors, performers, other 
right holders 
–  Through collecting society  
–  Payable by ISP’s (access providers) 

•  ‘Deep pockets’  
•  ISP’s main target of enforcement measures 
•  Billing relationship with subscribers à transfer costs to 

consumers 

•  Tariff: flat fee 
–  Perhaps categorical exemptions (e.g. narrow-band) 
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Normative considerations 

•  EU copyright law reflects mix of utilitarian and 
justice-based rationales for copyright: 
–  Exclusive rights are means to an end, not axiomatic 
–  ACS would promote production and dissemination of 

creative works 
–  ACS would provide just reward for creators 

•  Probably much fairer than via existing ‘legal’ streaming 
services 

•  17 EU Charter: IP protected as property 
–  Luksan (CJEU): IP right may be replaced by right to 

fair remuneration if in the public interest 
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