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The proposed publishers’ right in press publications: an 
evidential mistake
Dr. S.J. van Gompel, Institute for Information Law (IViR), University of Amsterdam

Introduction1

 As it is currently proposed, 
this provision would grant publishers of press publications a set of broad exclusive rights of re-
production and communication to the public to authorise digital uses of their press publications 

copyright works. Effectively, it would mean that, unless an exception or limitation applies, prior 
authorization would have to be obtained from publishers for any digital reproduction (direct or 

their press publications, in whole or in part, including possibly the smallest snippets.3 This right 
is offered in addition to existing copyrights protecting the content (articles, photographs, illus-

by academics,4 independent publishers5 and other stakeholders, including creators in the news 
publishing industry. -

the background of the proposal, the paper will elaborate on four main objections against the 

the proposal is ill-suited to address the problems that press publishers are facing. Therefore, the 

-
tions and have the right to sue in their own name against digital infringement of that copyright, 

-
-

Infopaq I -

4 See 
-
-

ences to independent studies and opinions contained therein.
5 See -

See 

3-5.



Background to the proposal

A central point that the Commission wishes to address by the introduction of the press publish-
-
-

 the Commission believes that 
legislative intervention at EU level is needed.

been struggling to cater to the two-sided market of readers and advertisers in the digital en-
vironment.

news is consumed on the internet, through different digital formats and online sources. Data 
provided by the press publishing sector show a steady decline in print circulation of daily news-
papers in eight EU Member States, although the differences between countries are noticeable, 

Concomitantly, press publishers have seen structural changes in advertising markets. Advertis-
ing takes place where audiences can best be reached. As a consequence, online advertising 
has grown at the cost of traditional off-line advertising. This has affected news publishers in 
particular, as advertisers tend to favour search engines, social media and other channels over 
news media.

-
ised platforms and online marketplaces.

As a result of these developments, news publishers have witnessed a persistent decline in turn-
over over the past years, both in terms of sales and advertising revenues, which is expected to 
continue in the near future.11 This has already caused news publishers to close down or reduce 
editorial staff,

13 -
mately, such state of affairs could be detrimental to public debate and the proper functioning 
of a democratic society.14

To ensure the sustainability of a free and pluralist quality press, news publishers have called for 

media, news aggregators and search engines, which currently provide unauthorized access 
to press publications made freely available online by news publishers. This has resulted in the 

producing press publications.15

op. cit.

op. cit., Annex 13A.
op. cit., p. 14.

11 op. cit., Annex 13A.
 Id.

13 The European Court of Human Rights has consistently emphasized the role of the press as “public watchdog”. 
See 

14 op. cit., recital 31.
15 op. cit.
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Key objections against the proposal

Objection 1: A publishers’ right is unnecessary as press publications are already protected 

-

articles, photographs, illustrations, etc. are protected by copyright, which is usually transferred 
to press publishers before publication. Accordingly, press publishers often enjoy copyright pro-
tection in their press publications due to a transfer of rights by journalists, photographers, il-
lustrators, etc.

their own right.

by the introduction of an additional layer of rights, which essentially grants a similar type of 

The Commission maintains that the introduction of a self-standing intellectual property right 
in press publications is needed to tackle the legal uncertainty that press publishers face when 
licensing and enforcing rights in the online environment.  But that argument cannot convince. 
Although it may be easier for press publishers to negotiate licenses if they have their own right, 
they can already license on the basis of the copyright that is contractually obtained from jour-

that they own the copyright in press articles (i.e. to establish the chain of title of all rights in their 

rights administration and not of a market failure. This could simply be cured through improved 

Although sometimes met with scepticism, the problems that news publishers are facing with 
the transition from print to digital are real and should be taken seriously.  They might warrant 

existing problems of print media in the digital environment is mistaken. Clearly, neither the 
behaviour of news consumers nor the advertising market will change as a result of the intro-

underlying drivers of the problem.

positive effect on media pluralism,

in content creation,
Even if it would yield additional income for publishers, it cannot be automatically assumed that 
the money will be invested in journalistic efforts. Hence, there is no evidence that the introduc-

-
verse media content.

The proposal may even have adverse effects on media pluralism, as it is uncertain how online 

to engage in licensing negotiations with publishers and stop providing access to newspaper 

-
tors, journalists and visual artists for the use of their works -

op. cit., recital 31.
op. cit.

-

op. cit.
 See The Law and Economics of Intellectual Property in the Digital Age: The 

Limits of Analysis
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similar, though narrower, rights in press publications have been introduced,  this may have 
negative effects on the accessibility of news online and will certainly lead to a fall in referral traf-

study shows that, after the introduction of the obligation to pay compensation for online use of 

-
�  

The EU legislator should not take such effects lightly, but examine them seriously before even 

business models in online news publishing, which are still in development, as the Commission 
also acknowledges.  Caution is warranted, as it is uncertain how the introduction of a press 

-
censing market for online news publications.

Objection 3: The proposed right is possibly bad for authors of press publications

-
pact on journalists, photographers, illustrators and other creators, whose works are included in 

way affect any rights provided for in Union law to authors and other rightholders, in respect of 
 it cannot be excluded 

that it will nevertheless affect them.

This is especially the case for journalists, photographers, illustrators and other creators who 
work as freelancers. To establish a name and reputation, which is crucial for their work and busi-

Also, the proposal may worsen the bargaining position of journalists and other content cre-

pie remains the same, there is a reasonable chance that press publishers on the basis of their 
related right will demand a larger share of it, in which case journalists, photographers and other 
creators would need to take a loss. 

, Report 

 Id.
op. cit.

op. cit.
op. cit., p. 5.
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Objection 4: The proposal is overly broad

Apart from the questionable assumptions that underlie the proposal, there are further ambigui-

not only the quality press, but all periodical media, including newsletters, blogs, glossies, social 

democratic societies and they certainly are not in a similar situation of crisis as the quality press.

consumers and other legitimate users, if the real intention is to target the use of press articles 

-

proposed, if the commercial life span of most press articles is no longer than a day, a week or a 

adequate answers.

press publications, including -

providers seldom reuse or provide access to media items as a whole, but rather offer snippets 
content of a press publication, however, then 

this might extend the scope of protection beyond that of copyright protection. Brief and simple 
-

copyright,

information.

Conclusion

-
lems that print media are facing in the online environment are real, there is no evidence that a 

from copyright protection contractually obtained from journalists and other content creators. 
-

demonstrate that the creation of a new standalone right for news publishers would effectively 
31 

-

-

in press publications and have the right to sue in their own name against digital infringement 

op. cit.
 See 

 The proposal contains neither a threshold for protection, such as the originality criterion in copyright, nor a carve-

31



-
tions, all is still out in the open.

Admittedly, this task is not easy. Still, the EU legislator should be very cautious to create a new 
-

legislation. As the potential impacts of the proposal on the position of journalists, on media 

thoughtfulness and caution are warranted.





The Greens I EFA
in the European Parliament


	2017-09-06_Better-Regulation-for-Copyright-Academics-meet-Policy-Makers_Proceedings-SvG1
	2017-09-06_Better-Regulation-for-Copyright-Academics-meet-Policy-Makers_Proceedings-SvG2
	2017-09-06_Better-Regulation-for-Copyright-Academics-meet-Policy-Makers_Proceedings-SvG3

