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The subject of this thesis is public law in the field of product information concerning food�stuffs. It primarely studies the labelling rules that have been imposed by the government on producers of foodstuffs. Sometimes these rules also apply to product information not printed on the label but displayed at the point of sale or elsewhere.





It appears that an enormous number of such public rules, or `regulation' have been issued: national-, Benelux- and EC-legislators have all deemed it necessa�ry to draw up labelling rules for foodstuffs. Besides these rules, bilateral and internati�onal treaties contain sections on labelling. Attempts are also being made to draw up `worldwide rules' within the framework of the so-called Codex Alimen�tarius. One of the aims of this thesis is to give an overview of the existing mix of regulations. In order to achieve this, subsection 1.2 presents a short histori�cal back�ground to the different sets of rules. In Chapters 5, 6 and 7 practically all `regulation' with respect to product informa�tion on foodstuffs is describ�ed. This description focuses on national (i.e. Dutch) legislation and EC-rules. The Benelux-legislation is of importance only for a small section (recepy law), and is dealt with in the relevant part of this study (subsection 7.5.3).





In Chapter 1 the problems dealt with in this thesis are discussed. It is more than simply a description of public regulation in the field of product information for foodstuffs: it also analyses the rules within two frame�works. First, within the framework of `information-law', the rules are tested against the freedom of expression. Second�ly, within the framework of EC-law, the influence of product information on the free trade of goods within the EC is studied. In order to gain more insight into the back�ground to law-making, an analysis is made of the motives of the govern�ment ) on whate�ver level (national, Benelux or EC) ) for drawing up regulation on product informa�tion. Following the research by an English jurist, Ogus, a distinction is made between `economic' goals and `non-economic' goals. Within the first category one primarely finds measures that serve to prevent `market failure': regulation on product information is of impor�tance in all those cases where there threatens to be a lack of informati�on for the consu�mer as a result of which the market will not function perfectly. Harmoni�zation on the EC-level can also be considered an economic goal. Within the group of non-economic goals, one can think of paterna�listic interventions by the govern�ment.





In Chapter 2 the `information-law framework' is elaborated. Some attenti�on is paid to the possibility to test product information-regulation against freedom of expression in legal practice. In the remainder of this chapter (and in the remainder of this study), priority is given to the theoreti�cal question of the compatibility of regulation with freedom of expression. In the search for an adequate analysis tool, a study is made of several legal clauses in which freedom of speech is laid down (i.e. Art. 7 of the Dutch Constitu�tion, Art. 10 of the European Conven�tion on Human Rights and Art. 19 of the International Convenant on Civil and Political Rights). In subsection 2.6, art. 10 ECHR is chosen as an analysis tool. Art. 10 ECHR is acuminated to the demands of today. Also, the scope of protecti�on is broad: from both the case law of the Europe�an Court of Human Rights and the Dutch judiciary, one can conclu�de that commercial speech comes within the scope of Art. 10 sec. 1 ECHR. Art. 10 contains a clear frame�work of analysis by guaran�teeing freedom of speech in Art. 10 sec. 1. Art. 10 sec. 2 lays down under which conditions it is possible to make exceptions to this freedom. In order to define whether a restricti�on to the freedom of speech is possible, a strict set of `steps' has to be followed. Only those limitations are permitted which are (1) prescribed by law and (2) necesarry in a democratic society for (3) particular purposes enumerated in Art. 10 sec. 2. 


�



In Chapter 3 the `EC-law framework' is studied. Particularly the influence of product infor�mation on the free trade of foodstuffs within the Member States is discussed, or, to put it another way, the role of product information in `negati�ve integrati�on'. Within this framework the general aspects of the case law on Art. 30-36 EC-Treaty, which has been issued over the years by the European Court of Justice, are discussed in some detail. A historical survey is given, starting with the `Dasson�vil�le-formulae', moving on to the `rule of reason' and ending with the Keck-doctrine (subsection 3.2). This subsection serves as a basis on which further statements can be made about the role of labelling rules (and moreover product-information regulati�on in general) in the trade of foodstuffs between EC-Member States. Chapter 3 focuses on a review of the case law of the Court of Justice in the fields of product names, geographical indications, other labelling rules and language rules. In this case law we can see a consistent exchange with the so-called `positi�ve integration' that has been achieved through ) inter alia ) Directive 79/112/�EEC. 





Within the framework of the free trade of foodstuffs, also the so-called labelling doctrine is discussed. This doctrine states that a Member State may not apply a national measure if it is possible to achieve the same goal just as well by adequate labelling. The Court of Justice takes the line that labelling rules are in general less obstructive to free trade, than, for example, recipy rules, composure rules etc. The labelling doctrine has been applied several times, also in cases concerning the restrictive use of product names. The restaurant argument ) which has been tested against the doctrine and which claims that labelling does not work when foodstuffs are sold in restaurants, because the consumer then lacks informa�tion ) has quite rightly been turned down by the Court, as this argument makes all labelling rules superfluous. 





In Chapter 4 the policy of EC, Benelux and national governments on food�stuffs and product information is studied. This policy is important as it can give further explanations of the reasons why the government draws up regulation. EC-policy on foodstuffs was at first (after 1958) focused on total and complete harmoniza�tion. However, in the so-called White Paper bis on foodstuffs (1985) a new strategy is chosen. Harmo�nization is to be limited to essential health and safety require�ments. Free trade between Member States must be achieved through the mutual recogni�tion of national standards. In a `communication' from the European Commission of 1989 some steps backwards were taken, in recognising the desirability of `sectoral rules' or recipy law in some circumstances. The most recent policy-document is the so-called Green paper on foodstuffs of 1997. 





EC-consumer policy developed in the period from 1975 untill 1998 from `soft law' (in policy documents) to `hard law' (in Art. 129A EC-Treaty). Likewise, the `right to information' has also been developed. In the Treaty of Amsterdam of 1997 the `right to information' is laid down explicitly. This right can be conside�red� a justification for quite a few rules in the field of product information. The Benelux-policy, the aim of which has been harmoni�zation on the Benelux-level, is above all of historical importance. During the 1970s, a number of Benelux-Deci�sions concerning recipy law were taken. However, practically all of them have now been withdrawn. In Dutch food policy, paternalistic goals domina�te. On all levels (EC, Benelux, and national), deregulati�on initiatives have been taken with respect to food law. One can conclude from EC policy documents ) and espe�cially from the White Paper bis ) that in food-law a distinction must be made between rules concerned with health protection and those which aim at quality improve�ment. This distincti�on is also applied in this study (Chapters 6 and 7).





In Chapter 5, the paramount subject is Directive 79/112/EEC. This `horizontal' directive (which applies to all foodstuffs), contains a set of important rules for the labelling and presentation as well as for the advertising of foodstuffs. First of all, Directive 79/112/EEC forbids any labelling, presentation or advertising which could mislead the purchaser to a material degree. Furthermo�re, a specific prohibi�tion on medical claims is laid down in Art. 2 sec. 1 sub b. However, health claims are permitted. There is some ambiguity about how to distinguish between the two types of claims. Secondly, Directive 79/112/EEC contains disclosure require�ments, concerning e.g. the product's name, list of ingre�dients, net quantity, date of minimum durability, storage conditions or conditions of use, business names, the product's place of origin, necessary instructions for use, and alcoholic content. Comments on all these provisions are made in subsecti�on 5.2. Also the amend�ments that have been made to the directive over the years are examined, as is the way in which the directive has been imple�mented into Dutch law. Since 1991 almost all rules can be found in the Waren�wetbesluit Etikettering van Levens�middelen. In the conclusions at the end of Chapter 5, an analysis is made of which motives can give a justification for all the provisions of Directive 79/112/�EEC. Both economic goals (EC-harmonization, providing information to prevent market failure) and non-economic goals (paternalism with respect to disclaimers) play their part. Furthermore, an evaluation is made of the provisions of Directive 79/112/EEC within the above-mentioned frameworks. First of all, some rules are tested against Art. 10 ECHR within the `information-law frame�work'. With respect to the prohibition on medical claims, the conclusion is reached that this might very well be a violation of Art. 10. An evaluation of Directi�ve 79/112/�EEC within the `EC-law framework' leads to the conclusion that the har�monizati�on of the directive is far-reachting, but not at all complete. Directive 79/112/EEC, as amended in the period 1979-1998, is nothing more than a step forward in the harmonization process. The harmonization method is total. Member States cannot take further reaching measures (as is the case with mini�mum harmonization), nor are they free to maintain rules at variance with the communi�ty measures (as is the case with optional harmonizati�on). 





In Chapter 6 an overview is given of the regulation on product information resulting from the policy on health protection. In the first place, the labelling rules for additives are discussed, as are the provisions for foodstuffs contai�ning these additives. These rules are laid down in several EC-directi�ves, which have been implemented into several Warenwetbesluiten (subsection 6.2). The labelling rules for flavourings are laid down in separate directives (subsection 6.3). Furthermore regulation on product information for `parnuts' (foods for patricular nutritional uses) has been developed in order to protect the well-being of the consumer. To be more precise: a framework directive has been drawn up, as have some specific directives on infant formulae, baby foods and dietary products (subsection 6.4). Also in Chapter 6, the labelling rules for products that have been treated in a way that may effect the consumer's health are discussed. This concerns the irradia�ti�on of foodstuffs, deep freezing and novel foods (biotechnolo�gical treat�ments). EC-Regulations apply to all these treatments. In the case of irradiation these EC-rules are supplemen�ted (for the time being) with national rules. In practice, the implica�tions of the labelling rules of Regula�tion (EC) no. 258/97 on novel foods, still present major pro�blems. In subsection 6.6 the provisions of product informa�tion with respect to nutritio�nal values are discussed. In this field there is a combinati�on of EC-regulation (EC-directive on the labelling of nutritio�nal values) and national legislation (claims on nutritio�nal values). In subsection 6.7, the regulation on the fortification of food�stuffs is analised. The addition of vitamines, minerals and other micronutritients was ) untill recently ) not allowed in the Nether�lands. Since 1996 fortification has been allowed under strict labelling rules in accordance with the Warenwetbesluit Toevoeging micro-voedingsstoffen aan Levensmidde�len. In this field there is (still) no EC-regulati�on. 





At the end of Chapter 6 the (elaborate) regulation in the field of health protection is summarised, and again some sub-conclusions are drawn. Closer inspection of the reasons why governments regulate reveals that motives other than just the protecti�on of health are of importance. The major justificati�on for almost all regulati�on can also be found in providing the consu�mer with informati�on. In those cases where health protection is the real purpose behind regulati�on, paterna�listic view�points are always present. Once more, in subsection 6.8 the regulation is evalua�ted in the light of both the `informa�tion law frame�work' as well as the `EC law frame�work'. To be more exact: the labelling rules for infant formulae and novel foods are tested against Art. 10 ECHR. The test of Art. 10 sec. 2 ECHR leads to the conclu�sion that the provisi�ons do in several ways restrict the produc�ers of foodstuffs too much in their freedom of speech. Finally, some remarks are made on the scope of harmonization that has been reached within the EC. On almost all subjects, one can speak of total harmoniza�tion. However, this harmoni�zation is not comple�te. 





In Chapter 7 the regulation on product information aiming at quality improvement of foodstuffs is discussed. Successively, EC-regulations in the field of organic food�stuffs, geographical indications and appellations of origin and certificates of specific character are analised. In order to designate food�stuffs and agricultural products as `organic', one has to fulfill the detailed requirements of Regulation (EEC) no. 2092/91 with respect to the use of pestici�des, herbicides etc. These requirements are discussed in subsection 7.2, and some problems are touched upon. In order to protect geographical indications and denominations of origin, Re�gula�tion (EEC) no. 2081/92 establishes an EC-register, in which certain agricul�tu�ral products and foodstuffs can be registered (subsection 7.3). By now, some 475 denomi�nations have been registered in the EC-register, amongst which are several kinds of cheese (Feta, Noord-hollandse Gouda), and many mineral waters and beers. Registration of the denomination of these products is in fact nothing more than the codification of recipy rules. The registration of `certificates of specific character' of traditional product names ) a new form of protection for foodstuffs with specific traditional features ) has so far not been a success (subsection 7.4). Also in Chapter 7, an overwiew is given of recipy law, which is defined as "provisions which prescribe or reserve certain denominations or claims on the product, in case the product fulfils the compo�sure rules etc. as laid down in the relevant provisions". These rules are an outstan�ding example of vertical rules, applying to certain foodstuffs or groups of foodstuffs. Recipy law exists at an EC, a Benelux- and a national level. Subsection 7.5 presents a survey of most of the relevant recipy rules.





Subsection 7.6 gives a brief summary and draws some conclusi�ons. The motives for regulation in the field of quality are diverse. It is of great importance to inform the consumer, especially as the quality of a food�stuff can often not be gathered from the outside appearance of the product. Also, harmonization on the EC-level is of great importan�ce. Finally, the Community Agriculture Policy (CAP) plays a role. The `information law framework' does not bring any news. With respect to harmonization is concluded that ) as in most cases EC-Regula�tions have been drawn up ) this is once more total, but not complete.





Finally, in Chapter 8, some general conclusions are brought together. In the first place, further study is made of the motives for legislati�on (subsection 8.1). Why is the drawing up of regulati�on on product information seen as a task for govern�ment? In subsection 8.2 some general conclusions are drawn with respect to product informati�on and freedom of speech. Is not the producer of foodstuffs restricted too much in his freedom of speech by all these different productinfor�mation provisi�ons? The conclusion is drawn that at this moment both the prohibi�tion on the use of medical claims in Directive 79/112/EEC and some labelling rules on infant formulae in Directive 321/91/EEC are in conflict with Art. 10 ECHR. Further conclusions with respect to product information and Art. 30-36 EC Treaty can be found in subsection 8.3. There is an exchan�ge between the case law of the Court of Justice and harmoniza�tion within the EC (negative and positive integration). Also, one can see a fluctuating movement from complete harmonization in the 1970s through mutual recognition in the 1980s, to renewed efforts to sectoral, recipy law in the 1990s. Further�more, the conlusion is that the Keck-norm is of relatively little importance for the subject of this study. General�ly, labelling rules do not come within the scope of selling arrangements. 





In subsection 8.4 some reflections are given on the question whether the mixture of regulation, which makes the legal aspects of labelling of foodstuffs so compli�cated, is now made out clearly. This goal has been achieved only partly. Nation�al regulation stands alongside EC regulation. Vertical rules and horizontal rules apply at the same time. Labelling is being used as a tool to achieve rather diverse goals. It will always be a mixture of regulation, in which one can find one's way only after close examination.
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