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1. Introduction

One tends to think that digital publications last indefinitely. Moreover, digitization is sometimes even seen as the solution to the complex preservation problems presented by paper publications.
 It seems, however, that the opposite is nearer to the truth. Media for electronic publications are just as prone to physical deterioration as paper. In many cases, there may not even be enough time for decay to set in because of the rapid development of technology. This creates an entirely different problem: even if the medium is still in good condition, the data on it may be inaccessible because the appropriate software and/or hardware necessary to access the contents is obsolete. Punch cards, 78 rpm records and "big floppies" are all relics from a recent past.

When it comes to electronic publications, the strategy of "benign neglect" or “store safely and don't touch", which is traditionally applied to paper publications, has been completely superseded. If we want to retain our national heritage, then we must preserve it actively ( for passivity is fatal. The need for active preservation is underscored in the Deposit Collections of Electronic Publications report published by the European Commission: 


"Electronic information as such is not subject to physical deterioration through use. But there are many reasons to believe that the longevity of electronic information is significantly shorter than that of printed documents."

Active preservation is therefore imperative if electronic publications are to be retained and and are to continue to be accessible in the future. Standard methods of preserving this type of data generally involve copying.
 However, the copying of electronic publications may violate the rights that they enjoy. This is where the central paradox emerges. The Koninklijke Bibliotheek, National Library of the Netherlands, has a statutory obligation to collect, retain and maintain the accessibility, of electronic publications. Is this obligation impeded by copyright, neighbouring rights and the Database protection? The answer to this question is "Yes" ( unless the legislation in question includes a statutory exemption. Dutch Law, however, does not contain a specific statutory exemption for the purpose of the preservation of electronic publications. Can any of the other exemptions then be applied to reproductions which are made for preservation purposes? If not, the Koninklijke Bibliotheek will require a license authorizing it to make preservation copies. However, publishers' licenses may not always be sufficient. In some countries copyright legislation provides for an explicit exemption which allows active preservation of the national cultural heritage. Could a similar statutory exemption be introduced in the Netherlands?

1.1
Scope of the study

Currently, the Koninklijke Bibliotheek is addressing the problems endemic in setting up a Deposit of Dutch Electronic Publications (Depot van Nederlandse Elektronische Publicaties (DNEP)). 

The Koninklijke Bibliotheek in The Hague has commissioned the IViR (Institute for Information Law) of the University of Amsterdam to examine the copyright related problems which could impede efforts to preserve and maintain the accessibility of electronic data. 

The first part of this report will underpin the basic premises of this study, namely: 

· Preservation implies reproduction in a great many cases.

· The Koninklijke Bibliotheek has a statutory remit to preserve electronic publications.

We shall then study whether the Koninklijke Bibliotheek is authorized to reproduce electronic publications for preservation purposes. Answers to these questions will be sought in the areas of copyright (including moral rights), neighbouring rights and database protection. Authorization may be derived from contracts. Accordingly, the Koninklijke Bibliotheek enters into licensing agreements with the publishers of electronic publications with a view to experimental preservation. The problems related to this are set out briefly in this report.

A key question in this study is whether the statutory exemptions cancel out the infringing nature of the actions of the Koninklijke Bibliotheek. An analogy may be sought in the "reprography right" (reprorecht) and other legislation which limits the holder's rights. The international framework points the way as we apply the legal provisions of an “analogue” past to a “digital” future. At the same time, several international treaties provide us with potentially relevant criteria.

Another important distinction should be made in order to define the scope of the study: although we shall be examining the extent to which the Koninklijke Bibliotheek is authorized to reproduce publications in order to ensure that electronic publications are accessible in the future, we shall not discuss the making available to the public of these publications, as such, through lending practices or otherwise. That said, the making available to the public of an electronic publication preserved by the Koninklijke Bibliotheek poses questions which are in themselves interesting and should be addressed in a separate study.

The study has been carried out by Kamiel J. Koelman and Babiche N. Westerbrink, under the supervision of Dr. P. Bernt Hugenholtz. Chris Groeneveld provided the supervision on behalf of the Koninklijke Bibliotheek. Special thanks are due to Yola de Lusenet and Anne Muller at the European Commission on Preservation and Access in Amsterdam. The literature and information which they so kindly provided helped shed light on the topic. We would also like to mention the many responses which we received to our Internet request for information. We made use of information received through the closed mailing list of the librarians of national libraries, the ECUP List (European Copyright User Platform) and the IFLA mailing list (International Federation of Library Associations).

1.2
Structure of the report

This report comprises five sections. The introduction will be followed by a brief account of the legal problems facing the Koninklijke Bibliotheek and an explanation of why copyright, neighbouring rights and database protection may prevent the Koninklijke Bibliotheek from preserving the electronic publications that it collects. Section three, which constitutes the main part of the study, explores whether and to what extent existing statutory exemptions on copyright, neighbouring rights and database protection allow the reproduction for preservation purposes. This section will also ascertain whether international legislation offers the scope for a specific exception to the said regimes. For obvious reasons, this study will focus on Dutch copyright law. In addition, Section four contains a brief account of some copyright exemptions which other countries have incorporated in their legislation for the purpose of enabling the preservation of their cultural heritage. The final section consists of conclusions and recommendations.

2.
Background to the problem

This section will examine in depth the problems confronting the Koninklijke Bibliotheek (KB), the National Library of the Netherlands, with regard to the preservation of electronic publications. After discussing the need for reproduction in order to preserve electronic publications, the legal position of the KB will be addressed. Copyright, neighbouring rights, database protection and moral rights are discussed in 2.4. Finally, we shall ascertain to what extent the problem can be solved by licensing agreements.

2.1
The preservation of electronic publications

The term "conservation" is usually applied to methods which retain published information on its original medium. Accordingly, these methods are designed to keep the original medium in optimal condition. In this study, the term "preservation" is understood as the maintenance of a publication in a broader sense, i.e., it also embraces the maintenance of information without the original medium, say, by copying it to a new medium. The term "migration" is used to describe the preservation method, whereby digital material is periodically transferred from one hardware/software configuration to another or from aging computer technology to the current standard.
 Converting and transferring data to other media are essential parts of the overall migration process. "Conversion" is the process of translating computer programs and/or content to meet the specifications of other hardware/software configurations.

It is customary to conserve paper publications which are prone to deterioration; various methods are used to slow down the process of decay.
 However, electronic publications are also subject to deterioration.
 A common method currently used to preserve electronic publications is to copy them to a new medium.

In this context, the deterioration of the original medium is not the only problem. As, due to the rapid pace development of technology, hardware and software are continually becoming obsolete, there is a distinct risk that electronic publications will no longer be accessible in the future. Even if the medium and the content are in good condition, the technology that is needed to make the publication accessible may simply be no longer available.
 

There are two methods for guaranteeing long-term preservation (in the broad sense) of electronic publications:

1. To ensure it will be accessible, the publication can be retained in its original form together with the hardware and technology necessary to access it; this is realized by constructing a "gateway" between the old and new technology.

2. The second option is to transfer the publication to contemporary generations of computer hardware/software configurations as soon as the older one threatens to become obsolete. This involves a number of techniques and procedures (including conversion and transference), generally referred to by the blanket term of "migration". 

If the first option is chosen, the electronic publication will still eventually have to be copied in order to be preserved, since, as all existing media, electronic publications are susceptible to deterioration. Therefore, the final conclusion of Preservation of New Technology, a report compiled at the request of the American Commission on Preservation and Access of the Council on Library and Information Resources, reads: “preservation means copying”.
 

2.2
The remit of the Koninklijke Biliotheek
The remit of the KB is set out in general terms in Section 1.5.2 of the Act on Higher Education and Research (Wet op het hoger onderwijs en wetenschappelijk onderzoek, hereinafter WHW).

"…as a national library, the Koninklijke Bibliotheek […] provides information for the benefit of public administration and the exercise of  profession or trade as well as higher education and academic research. […] it takes care of the national library collection, it promotes the development and maintenance of the national facilities in the afore-mentioned areas and the co-ordination with the other academic libraries." 

As the KB is required to promote the maintenance of the national library facilities and the provision of information, a statutory obligation to preserve publications may be inferred from this provision. The introductory lines and subparagraph (a) of Section 2.1.2 of the Regulations of the KB of the Netherlands are more explicit:

"… as a national library the Koninklijke Bibliotheek fulfils the following tasks: a. to maintain, manage and provide access to the national cultural heritage..."

Evidently, the KB has the task of maintaining (and thus conserving and preserving if necessary), and providing access to, the national cultural heritage. However, does this apply to electronic publications? The answer may be found in the Decree of 7 September 1982 (hereinafter: the Decree), which ruled in the matter of the Koninklijke Bibliotheek as a national library. Although Section 7.1 of the Regulations states that they supersede the Decree, Section 2.1.2 of the Regulations states, i.a., that the  Management Board of the KB is to be guided by the Decree in the exercise of its remit. This suggests that the Decree, to some extent, is still valid. Section 3.1 of the Decree sets out the remit of the KB in detail:

"as a national library the Koninklijke Bibliotheek has the following tasks: 1.a. to collect and thereafter manage publications which are published in Dutch-speaking regions and publications about the Netherlands which appear elsewhere; [...] 1.c. to make the said publications available..."

Section 1 of the Decree defines the terms "publications" and "make available":

b. publications: each expression in writing, sound or image and/or combinations thereof, which is expressed on appropriate material and copied for the purposes of distribution.

c. to make available: to make it possible for publications to be consulted...

Due to the broad definition of "publications", we can infer from Section 3 in conjunction with Section 1 of the Decree that it is the responsibility of the KB to collect electronic publications and keep them accessible to the public. Section 3.7 of the Decree states that it is the task of the KB to:

"care for the physical conservation of documents by engaging in scientific research and applying conservation techniques"

While it is true that the reference here is to "documents" and not to the broader concept of "publications", when the Decree was enacted in 1982 it could not have been anticipated that it would ever be necessary to conserve anything other than paper publications. By way of analogy, therefore, it could be argued that the KB has the task to preserve electronic publications for posterity and ensure that they will be accessible to the public. It might even be inferred from Section 1.5.2 of the WHW that the KB is under a statutory obligation to do so.

2.3
Deposit of Dutch Electronic Publications 

The report on the Depot van Nederlandse Elektronische Publicaties in which the KB sets out its policy on the collection of electronic publications indicates that the KB itself is of the opinion that it is entrusted with the task of collecting electronic publications. The mentioned report sets out the publications which will be collected.

The primary selection criteria which the KB has formulated for electronic publications explain what is meant by an electronic publication and the types of electronic publication earmarked for the deposit.
 

“A publication is understood to be an issue in which (documentary) information is recorded in order to publish it. The DNEP concentrates in the first place on material which published by publishers or by other issuing sources. Private publications are eligible only if they transcend private interest through their size and contents; private communications are not included. An electronic publication is understood as a publication of which the contents can be consulted through the use of electronic devices.”

The KB subdivides electronic information into three main categories: 

 a. texts and treatises 

 b. numerical and factual databases  

 c. reference materials

Monographs, (academic) reports, series, periodicals, newspapers and encyclopaedias are cited as examples of category (a). Texts combined with (moving) images, graphic images and sound (multimedia) texts, and interactive publications (fixed combinations of databases and applications), also belong in this category. Category b covers, i.a. statistics and databases; category c contains of bibliographies, catalogues and certain parts of so-called search engines.

2.4
Copyright, neighbouring rights and database protection

The KB has the task of collecting and maintaining the accessibility, i.e. the preservation, of electronic publications for posterity. Electronic publications cannot be preserved unless they are copied. This part of the report will examine whether copying is impeded by copyright, neighbouring rights and database protection. 

2.4.1
Copyright

The Dutch Copyright Act (Auteurswet, DCA) uses the term "to reproduce" when referring to copying. Section 1 states:

"Copyright is the exclusive right of the author of a literary, scientific or artistic work or his successors in title to communicate that work to the public and to reproduce it, subject to the statutory exemptions."

It follows therefore that the author or his successor has the exclusive right to reproduce the work. Section 13 DCA further states that not only the reproduction of a work is subject to the right of reproduction, but also derivative works (such as the translation or moving picture of a novel). Consequently, the exclusive right covers the reproduction in a different format, that may occur when a work is converted. Thus, if a library wishes to copy an electronic publication for the purpose of preserving it, it must, in principle, obtain the consent of the copyright holder. Obviously, this consent is required only when the concerning work is protected by copyright. 

A list of the types of copyright-protected works is contained in Section 10.1 DCA. It includes, i.a., texts, pictorial images, musical works, films and computer programs; the list is not exhaustive, therefore,  types of work which are not included may still be copyright-protected. The determining factor is whether the work contains a certain measure of originality. This implies that it should adequately reflect the personal efforts and imagination of its creator. If this is the case, copyright arises ipso jure along with the creation of the work. This criterion does not however extend to the category of texts (geschriften);
 thus, even texts which are not original in character (e.g. a telephone directory) are protected by the copyright, provided, however, that they are published or intended to be made available to the public.
 

Many electronic publications consist of a combination of many works. Pursuant to Section 5 DCA, besides the rightsholders to the individual works in a compilation, the person who has supervised the collection, or under whose initiative the works have been compiled, holds the rights to the compilation as a whole. Thus, consent would have to be obtained from the collector as well as the individual copyright holders to the compiled works.

Works are not copyright-protected if the term of protection has expired, i.e. if 70 years have passed since the death of the creator or since the work was published. Furthermore, under Section 11 DCA, copyright protection does not apply to "acts, resolutions or parliamentary decrees, nor to court rulings or administrative decisions." This applies equally to other works brought out by government bodies, provided the conditions in Section 15b DCA have been satisfied; the most important being that the governmental body had not explicitly retained the copyrights residing in the subject matter.

2.4.2
Neighbouring rights

According to current interpretations, performing artists (musicians, actors) do not qualify as copyright-holders. The achievement of an artist in the presentation or interpretation of a work is therefore denied copyright protection. Although an actor's interpretation of a character in a play is an activity which offers scope for personal creativity, the law takes the view that such interpretations cannot be the object of copyright.
 Nonetheless, the performing artist still needs the rights to contest any unauthorized broadcast, recording or reproduction of a performance.

This need for protection was defined by the Convention of Rome (1961): the International Convention for the Protection of Performing Artists, Producers of Phonograms and Broadcasting Organizations.
 As the title indicates, the interests of two other parties are addressed here in addition to those of performing artists. These three groups have been accorded "neighbouring rights", a term intended to reflect  that these rights are not the same as copyright but are nevertheless closely related to it. The Convention forms the main foundation for the legislation which has been in place in the Netherlands since 1993: the Neighbouring Rights Act (Wet op de naburige rechten, NRA). 

It is not within the scope of this study to examine the NRA in detail. Therefore, a brief summary of its substance and its implications for the preservation problems of the KB will suffice. Essentially, performing artists, phonogram producers and broadcasting organizations have been accorded the statutory right to prohibit performances, recordings and broadcasts of which they hold the neighbouring rights. The implications of this are best illustrated by an example: If a recording of a musical work appears on an electronic publication, besides a copyright license of the composer and the writer of the lyrics, the consent of the performing artist(s) must be obtained, as well as the consent of the record producer if the performance was first recorded upon the latter’s initiative. 

Neighbouring rights, like copyright, come into existence ipso jure. They expire 50 years after the performance has taken place, the recording has been produced or the film has been made or released for the first time. 

2.4.3
Database protection

Before 1991, in the Netherlands it was taken as read that databases were protected by copyright. This was brought to an end by the Van Dale/Romme case in which the court ruled that a collection of purely factual data – in this case words from the Dutch language – does not, as such, qualify for copyright protection. The single fact that a selection process had taken place was not sufficient to satisfy the criterion of originality. This would only be the case if the collection were the result of a selection which expressed the personal vision of the author. This ruling is hardly surprising, given that copyright is not meant to protect efforts of a non-creative, purely economic nature.

The European Commission attaches great importance to the protection of databases because it is thought that databases play a major role in the development of the information society. Accordingly, the Commission took the view that a new right had to be created to protect the human, technical and financial resources invested in the construction of a database. The EC proposal of 1992 led to an EC Directive in 1996 on database protection.
 This Directive should have been enacted by the Dutch Government on January 1998.

Sections 1 and 2 of the Directive define the area of application. A database is understood as:

"a collection of independent works, data or other materials arranged in a systematic or methodical way and individually accessible by electronic or other means."

The Directive covers both electronic and paper databases; it is not restricted to on-line information services (Internet and intranets), but includes media such as the CD ROM and the CD-i. One basic requirement is that the database comprises a collection of works or other independent elements such as text, sound, images, figures, facts and data. Accordingly, the plain recording of an audio-visual, cinematographic, literary or musical work does not, as such, fall within the scope of the Directive. Software used in the building or operation of the database (e.g. search applications) are not covered by the Directive’s database protection. They may, however, be covered by other regimes. Consequently, the different components of a database may be protected by different regimes. 

Databases will enjoy double protection, viz. through copyright and through a new sui generis regime. The databases which will qualify for copyright protection are those which constitute an original work of the author (Article 3), justified by the selection or arrangement of the material. The Directive expressly states that no other criteria may be applied. If this criterion is met, it will mean at the very minimum that copyright protection will come into play uniformly across the community. Article 3 also states explicitly that the copyright protection provided by the Directive is totally unrelated to the contents of the database and thus leaves other existing rights intact.

Article 7 instructs the member states to provide for a new proprietary right for the producers of databases, which reflects the qualitatively and quantitatively substantial investment in the acquisition, verification or presentation of the contents. The producer of this kind of database has the right to prohibit “extractions”  from and/or “reutilization” of the whole or of a qualitatively or quantitatively substantial part thereof. Repeated and systematic extractions from and reutilization of non-substantial parts are also prohibited in certain cases, viz. when they conflict with the normal exploitation of the database or unreasonably prejudice the lawful interest of the producer. The Directive defines only the core concepts of extraction and reutilization; because these notions are defined rather vaguely, the exact scope of these rights will have to be determined in practice.

The term of protection is 15 years, commencing from the completion of the database or the date upon which it is made available to the public. If substantial capital-intensive alterations are made to the database, the term of protection starts again for the parts of the database which have been altered.

"Extraction" is understood as the permanent or temporary transfer of the contents of a database or a substantial part thereof to another medium. This will certainly include database migration, as this involves the transference of the entire database to another medium. It can therefore be concluded that in many instances, migration of the databases collected by the KB will, in principle be barred by both the copyright residing in the structure of a database, and the sui generis right.

2.5
Moral rights

Apart from the exploitation rights referred to in Section 1 DCA, the Copyright Act also accords moral rights to the author. Moral rights, as expressed in Section 25 DCA, include, among others, the right of the author to contest:

· Alterations to the work, unless these are of such a nature, that they cannot be reasonably contested.

· Any distortion, mutilation or other impairment of the work that could be prejudici​al to the name or reputation of the author or to his dignity as such.

Section 5 of the Neighbouring Rights Act accords moral rights only to the performing artist; these correspond with the moral rights accorded by the Copyright Act. 

The conversion of a work or a recording of a performance can bring about an alteration or other impairment of the work. A re-arrangement of the bits and bytes as such will probably not constitute a sufficient ground for opposition. However, if a change occurs in the way the user experiences the work or the recording, i.e. if the conversion results in perceptible differences, then this may constitute an instance of alteration or impairment, which could, in principle, be contested by the author. This could occur, e.g., if an image were reproduced in a lower resolution. 

Whether the court will consider a change as an “alteration” or as a "distortion, mutilation or other impairment" is difficult to predict. The actual qualification of the change can, however, make a difference, for one can waive the right to object to an "alteration" whereas one cannot wave the right to object to a "distortion, mutilation or other impairment". Furthermore, divergent criteria must be satisfied before the objection can be upheld in court. 

An objection to an "alteration" can be upheld only if it is within reason. This means that the interests of the author and the person making the change are weighed against each other. The KB can plead the interest of preserving the publication for posterity, and that the preservation method which caused the alteration is the only way of preserving and maintaining the accessibility of the particular publication. Therefore, there is every likelihood that the interest of the KB will weigh more heavily than the interest of the petitioner. 

Opposition against "distortions, mutilations or other impairments" will be upheld if the change in the work could injure the reputation of the author. This would be the case if it could bring about a change in the public perception of the author. If there were clear indications that the publication in question was a conversion and that it could accordingly differ from the original in certain aspects, then, arguably, it would be not be able to cause any such change. Thus, there would be no question of injury to the author's reputation. Furthermore, courts appear to apply a criterion of reasonability also when a change qualifies as a " distortion, mutilation or other impairment ". 

2.6
Licenses

It seems then that most of the electronic publications which the KB intends to collect will be protected in one or another way. Even if an electronic publication contains works which are no longer protected by copyright or neighbouring rights, in many cases it may still be covered by the compilers copyright and database protection. As the compiler of an electronic publication will most probably not have been dead for 70 years yet and the publication cannot have been brought out more than 70 years ago, the compiler’s copyright will still be in effect. This applies equally to the specific database protection. Additionally, most electronic publications contain computer programs, which are, in all probability, still copyright-protected. Theoretically, the KB should therefore obtain a license in order to make a preservation copy of the publication. The problems involved in obtaining licenses will be discussed below. But first, we shall sketch out the current relationship between the KB and the publishers.

In 1983 the State of the Netherlands and the Koninklijke Nederlandse Uitgeversbond (KNUB, Royal Association of Dutch Publishers) signed an agreement whereby the KNUB undertook to encourage its members to contribute one copy of each of their publications to the KB. The definition of the term "publications" is broad enough to allow electronic publications to be included in the agreement. According to Article 3 of this agreement, the KB is obliged to keep the publications in good condition.

In 1996 "Advisory Regulations for the deposition of off-line electronic publications in the deposit of Dutch publications at the Koninklijke Bibliotheek" were drawn up in consultation with the KNUB. These are alluded to in the answer card upon which publishers say whether they are prepared to contribute free of charge copies of their electronic publications to the KB. The regulations "advise" the publishers to agree to contribute all off-line publications and subsequent updates. The KB guarantees in turn that the publications will be permanently retained. The document states that steps will be taken to conserve them if necessary and that the KB will consult the publishers “if necessary” should any problems relating to the conservation of the electronic publications arise.

As has been mentioned above, the consent of the rightsholder(s) is in most cases required in order to make legitimately preservation copies of electronic publications. For the purposes of experimental preservation, it is the current practice of the KB to apply to the publishers for individual and explicit consent in order to migrate publications to a sustainable platform.

However, even when publishers are willing to issue a license or are party to a collective agreement with the KB, the KB could still become liable for copyright infringement by making preservation copies of electronic publications. For instance, if an electronic publication contains elements for which the publisher himself has had to obtain a license, he can only allow the KB to migrate them if he himself is authorized to grant a (sub) license for that purpose. If the publisher does not have an adequate license, the KB will be culpable of an infringement of the holders' rights. 

It is customary for the party who issues a license to indemnify the licensee against any damage the latter might sustain if third party rights are infringed by the execution of the action for which the license was granted. Although the KB would be technically entitled to recoup any damage from the publisher in such cases, the rightsholder(s) could still prohibit the making of preservation copies, in which case the publication may be lost. In any case, it would not seem to be very appropriate to demand indemnification from a publisher who has contributed a publication free of charge.  

2.7
Conclusion

Electronic publications need to be reproduced in order to be preserved. Unless it can apply for a statutory exemption, the KB may, in principle, infringe third party rights in one way or another by copying the publications that it wants to preserve. Basically, the KB needs the requisite consent before it can preserve a publication legitimately by copying it. Furthermore, even if the KB obtains the consent of the publisher to migrate a publication, it still cannot be sure that it does not infringe any rights, especially if the publisher on his part had to obtain a license to include certain parts to the electronic publication.

3. Statutory exemptions

It has been established that the KB requires a license from the publisher in order to legitimately copy electronic publications for preservation purposes and that, even if this license is obtained, the KB could still, in principle, be infringing the right of reproduction ( in principle, because if one or more of the statutory exemptions can be applied, then the KB would statutorily be allowed to make these reproductions. 

Copyright, neighbouring rights and both the sui generis and copyright database protection are all subject to statutory limitations. Corrections to the right of prohibition granted to the rightsholder were deemed necessary by the legislature with a view to the interests of third parties and the general public, especially within the context of education, science and the freedom of information. Given that the preservation of the national cultural heritage is involved in this particular case, one might assume that an exemption for this purpose would belong within this context. As will be explained in Chapter 4, various countries have indeed created an exception for this very reason. This has not, however, occurred in the Netherlands. This part of the report will provide an overview of the statutory exemptions which are relevant to the subject of this study and determine whether they offer grounds which would allow electronic publications to be reproduced for preservation purposes without the consent of the rightsholder(s). We shall then ascertain whether international legislation prevents Dutch Law from incorporating a specific exemption which would enable to copy electronic publications legitimately for the benefit of preserving the national cultural heritage.

3.1
Copyright exemptions

3.1.1
Reprography right

The term "reprography right" (reprorecht) refers to the various rules governing the reproduction of documents by certain categories of user. Private individuals, the business community and the (semi-) public sector are entitled to reproduce documents within certain limits without being guilty of copyright infringement. Remuneration is due on all copied works unless they are made for private use or study. The core of the current reprography right is formed by Sections 16b and 17 DCA and the "Reprography Decree" (Reprobesluit).

Before we discuss the reprography right it should be noted that a bill concerning this right is currently being drafted and that the new legislation will probably apply only to reprography in a strict sense, i.e. reproductions made with photocopiers (according to the Minister of Justice).
 Under future law, electronic copies will therefore probably not be covered by the reprography right.

3.1.1.1
Section 16b Copyright Act

The principal rule of  Section16b DCA is formulated in subsection 1 as follows:

"It shall not be deemed an infringement of the copyright in a literary, scientific or artistic work to reproduce it in a limited number of copies for the sole purpose of private practice, study or use of the person who makes the copies or orders the copies to be made exclusi​vely for himself."

Here reproduction in a broad sense is meant. In other words, it is not only copying or reproduction that is allowed, but also reproduction in a modified form.
 The exemption applies only if a few copies are made that are intended solely for private practice, use or study, and provided they are made by the person who intends to use them or by someone commissioned by him. The reproduction for a third party without being commissioned by that party is prohibited.
 In addition, the reproduction commissioned third parties is totally prohibited in the case of audio or visual media (Section 4); this provision also applies to legal representatives. 

It might be contended that library personnel could derive the right from Section 16b DCA to copy material, provided it is destined for the internal archives. This could qualify as "private use" on the part of the library and would have to be linked to the condition that an archive copy made in this way would not be re-copied for library users.
 The Supreme Court has decided that when reproduced works are made available to the general public, they no longer are used "privately".
 The purpose of the preservation copy is, among others, to ensure that the publication remains accessible; this does not necessarily imply making it available to the public. 

Section 16b DCA makes special provision for "texts"; subsection 2 states that only small parts of texts may be duplicated. Texts may be copied in full only "when it may be reasonably assumed that no copies are available in any form whatsoever […] in return for payment." This phrase refers to works which are no longer object of exploitation. Also, brief articles, reports or other written pieces which have appeared in journals may be copied in full. 

One obvious question which could be asked in connection with the preservation of electronic publications is: when can it be assumed that no new copies of a work will be available in return for payment? If a publication which has previously been brought out on CD-ROM is re-issued only slightly altered on DVD, does this count as a copy of the same work, as a result of the availability of which a text may not be copied in full? The answer is probably "Yes" on account of the qualification "in any form whatsoever". 

The situation outlined here is comparable with one in which later editions of a book are produced. If a later edition is brought out, the work is again commercially available. Consequently, on the basis of Section 16b, the complete work could not be copied. According to Spoor and Verkade, in this context, "an exception could be created on the basis of the argument that there is a significant difference between the two editions and as a result of special reasons of an objective nature a specific need exists for the earlier text".
 The KB can offer its aspiration to completeness as a "reason of an objective nature". If Spoor and Verkade are correct, this requirement need not necessarily obstruct the aims of the KB.

Subsection 3 states that an image which is copied on the basis of Section 16b DCA should clearly differ from the original in size or presentation. It is uncertain whether this requirement also applies to images in magazines, CD-ROMs and suchlike. If this were the case, then this rule would presumably impede the making of preservation copies if images would appear on an electronic publication. These would be exactly the same as the images on the original. It is more likely, however, that this provision applies only to works which actually qualify as images by themselves and not to collective works in which images appear.

No remuneration is required for copies made under the provisions of Section 16b DCA.

Section 16b DCA has relatively little to offer the KB in the context of copying for preservation purposes; for, even if the KB were allowed to make archive copies for its own use on the basis of the provision, these could not be made available to the public nor could they be copied by or for library users. This is compounded by the fact that a work that is categorized as a “text” may not be duplicated in full in all cases (subsection 2), and that reproduced images must differ from the original (subsection 3).

An additional problem of a totally different nature is presented by the fact that the electronic publications that the KB will need to copy will frequently contain software, while, due to Section 45n DCA, Section 16b DCA does not apply to computer programs (see below).

3.1.1.2
Reprography Decree

On the basis of Subsection 16b.6 DCA an Order in Council may be issued that broadens the exemption of Section 16b DCA on behalf of institutions working in the public interest to enable to fulfil their remit. The subsequent Decree of 20 June 1974 (the Reprography Decree) is applicable to governmental bodies, libraries, educational institutions and other organizations working in the public interest. The Decree applies exclusively to "texts". Pursuant to Section 1 it applies to:

1. Small parts of works as contemplated by Section 10.1.1 of the Act [i.e., texts].

2. Complete works as contemplated by Section 10.1.1 (...) when it may reasonably be assumed that no new editions will be made available in any form whatsoever to third parties in return for payment.

3. Articles, reports or other texts which have appeared in newspapers or magazines. 

This corresponds in many ways with the provisions of Section 16b, subsection 2 DCA as set out above. However, the exemption  the Reprography Decree provides for is somewhat broader, for it does not require the articles, reports and other writings to be short.

Notwithstanding the exemption of Section 16b DCA, Section 3 of the Reprography Decree empowers libraries in three more ways to reproduce texts. Copyright is not infringed if the copies are made or commissioned:

· In order to replace documents for which the said library or another library has received loan requests from certain third parties, or

· In order to enable them being lent in due course, or

· in order to make new copies, provided these are destined for use in the manner set out in (a).

The first exemption was created so that the original works could be left safely in the storeroom. As this situation did not provide for "reproductions commissioned by the user", Section 16b DCA does not offer an adequate solution for this situation. Inter-library lending is taken into account by the words "or another library".
 The second exemption was created so that loan requests could be anticipated; in these cases the copy is not handed over but only lent. The reasoning behind this is again to reduce the chance of the original collection being lost or damaged. The third authorization relates to the practice of recording works beforehand on microfiches, which are then used for making copies.

Compared with Section 16b DCA, the most important extension is that the Reprography  Decree allows a library to issue certain third parties with a copy which has been made without them commissioning it. According to the explanatory memorandum, this is to prevent the library's own collection from being lost or damaged. In these restrictive sense this is only provision relating to the conservation of works in Dutch copyright legislation. However, it offers no scope for copying for the purpose of preservation, since copying is permitted expressly to save (i.e. conserve, as opposed to preserve) the original.

The exemption is limited to written documents in the sense of Section 1, subsection f, 2 and 3 of the Decree. This means that only journal articles and documents which are out of print may be copied.
 All other still obtainable publications may not therefore be copied for conservation purposes. Under Section 7, libraries are obliged to pay the Stichting Reprorecht a fee of NLG 0.10 for each page copied in the manner described in Section 3.

This provision applies to the KB, since the KB is a library as defined by the Reprography Decree, i.e. a library without the aim to make profit and with public service as a significant part of its remit.
 

As has already been indicated, the Reprography Decree applies strictly interpreted only to "texts" and not to the images, music or software on an electronic publication. Furthermore, it is uncertain whether the Reprography Decree applies to the duplication of electronic publications. Although written material in electronic form may qualified as "texts" within the meaning of the DCA, it is unclear whether the Reprography Decree covers electronic copies of such documents. The divergent opinions on this point are discussed below. 

3.1.1.3
Electronic copies

As the Reprography Decree was originally designed for texts in analogue formats, the accompanying guidelines (dated 1974) do not cover digital technology. They refer only to reprography methods such as photocopying and transference to microfiches. Obviously, this does not yet rule out application by way of analogy to other forms of reproduction; the legislation merely describes the technical options available at the time. Some writers have therefore assumed that from the underlying reasoning it derives that the exemption of Section 3 of the Reprography Decree also extends to storage in a computer system, becasue it stands to reason that media should not be differentiated. Besides, any such differentiation would be obsolete at a time in which computers are playing an ever-increasing role.
 

The opposite viewpoint is represented by the memorandum to the (now withdrawn) Parliamentary Bill 22,600, which was introduced in order to amend the Reprography Decree.
 The bill coined the term "reprographic reproduction" but failed to define it in detail. According to the memorandum, it should be understood as "reproduction techniques which result in a directly readable copy of a document on paper or microfiche”. Some parties interpret this as a change of the reprography right, whereas others maintain that the reprography right has never covered electronic copies. Whatever the case may be, it is still the intention to exclude electronic copies.
  This provision would not apply to electronic copies, since they are not directly readable.

Although Bill 22,600 was withdrawn in October 1997, a new Bill is currently being drafted. As electronic copies will presumably fall outside the scope of the future reprography right, this means that the provision can have no consequences  for the reproduction of electronic publications. This is the view which has been consistently adopted by the Minister of Justice and the Copyright Advisory Board.
 The Minister supported her case with the following arguments:

· A comparative study has shown that electronic copies are not covered by the reprography right in other countries.

· An EU report on the subject shows that the problems posed by electronic copying are different in several respects from those posed by photocopying. 

· The rightsholders evidently assume that they themselves can regulate the matter of electronic copying.

3.1.1.4
Section 17 Copyright Act

According to Section 17 DCA, a business, organization or institution may make as many copies of a work as are deemed reasonably necessary, provided the copyright holders receive an equitable remuneration. It could be argued that the copying and dissemination of documents in the manner described in Section 17 may also take place in electronic formats and even over closed networks.
 Although, as an organization or institution, the KB could, strictly speaking, apply for Section 17 DCA the reasoning behind the provision prevents the section from being used to legitimize copying for preservation purposes. The section is designed to foster fast channels of information and communication the business community needs, not the preservation of publications. 

In conclusion, the reprography right - Section 16b DCA, the Reprography Decree and Section 17 DCA - offer the KB scarcely any grounds to legitimately make preservation copies. In other words, the unauthorized reproduction of electronically-produced compilations consisting of more then plain texts (a recurrent activity at the KB deposit) still poses a problem in the context of copyright. Moreover, remuneration is due in the case of almost every statutory limitation discussed here. Arguably, in the case of the KB, which has to make reproductions for preservation purposes on the basis of a (statutory) obligation to serve the public interest, this is a rather unfortuitous additional hindrance.

3.1.2
Section 16c Copyright Act

When the KB copies publications for its own use by recording them on an object that is intended to show images or convey sound, the holders of the respective rights are entitled to an equitable remuneration under Section16c DCA. This obligation to compensate the rightsholders lies with the manufacturer or importer of the object recorded upon (Section 16c, subsection 2 DCA). Initially, this provision was directed at the practice of making "home copies" on cassette and video recorders, which started to threaten the normal exploitation of certain works.  Although, in theory, this provision embraces all other modern recording material - such as writable CDs - only cassettes and video tapes have been the object of enforcement to date.
 This implies that, as it is now,  the KB will scarcely be affected by this provision.

3.1.3
Software

Sections 45h-45n DCA set out a separate regime for computer programs in order to implement the EU Directive on Software.
 As has already been mentioned, Sections 16b.1 and 17.1 DCA do not apply to computer programs by virtue of Section 45n of the same act. Sections 45j and 45k DCA do, however, contain exemptions which are specifically geared to software and may be applicable to the reproduction for preservation purposes. It should be noted that the following part of the report deals only with the software on electronic publications. Images, text and sound on, say, CD-ROMs do not fall under the software regime and are not covered by the limitations discussed below. 

3.1.3.1
Section 45j Copyright Act

Section 45j DCA states that copyright is not infringed if the lawful acquirer of a copy of a computer program copies it so that it can be used for its intended purpose. By "intended purpose" the Dutch legislature presumably means the purpose intended by the parties. In other words, the joint will of the rightsholder and the lawful acquirer determines the purpose intended in the sense of this provision.

As the purpose intended by the KB and the publisher is the conservation and preservation of the publication, it can be argued that the publisher's copyright is not infringed if the KB makes a copy in order to preserve the publication upon which the software appears. But this argument is tenable only if the publisher actually holds the rights on the software rights has not merely acquired a license them from a third party. If the KB has had no direct contact with the rightsholder, there can be no question of a joint will. In that case, it must be assumed that the purpose which is generally intended by a rightsholder and a user of similar software will determine the “intended purpose”.
 As this will generally not be the preservation of the software, this exemption will not apply.

Commentators argue that Article 5.1 of the Directive covers conversion, migration and system integration.
 If this is indeed the case, these operations will also be authorized under Section 45j DCA, which is based on this article of the Directive; but once again, only if these acts are necessary for the intended purpose of the software. Assuming that it is the parties' intention that the KB maintains the accessibility of the supplied publication, it could be argued that migration of the software and the accompanying conversion (and also system integration by means of constructing a gateway) fall within the purpose intended by the parties.

Section 45j DCA states that the rightsholder cannot prohibit the lawful acquirer of a copy of a computer program from carrying out certain acts; these do not include duplication for preservation purposes. The above-mentioned exemption is therefore applicable only if the rightsholder has not contractually (via user licenses) prohibited duplication, migration and conversion.

3.1.3.2
Section 45k Copyright Act 

Section 45k DCA states that copyright is not infringed if the lawful acquirer of a copy of a computer program makes a back-up copy, provided this is necessary for the intended purpose of the program. It may not be evident from the Dutch Copyright Act, but Article 5, paragraph 2 of the Software Directive, precludes the right to prohibit the making of back-up copies. 

According to Van Schelven and Struik, Article 5.2 of the Directive forms an addition to Article 5.1 only insofar as it prevents the holder of the rights from prohibiting the making of back-up copies. Article 5.1 of the Directive already covers back-ups.
 Although the copy which the KB makes for preservation purposes might conceivably be regarded as a back-up copy, probably it is not covered by this exemption, because, strictly speaking, the purpose of a back-up copy and a preservation copy are not the same. On the other hand, if the preservation copy were to be regarded as a back-up copy, and Van Schelven and Struik were proven right, the above mentioned would also apply to the back-up copy, and consequently, the publisher could not prohibit a preservation copy from being made. It must be noted that, once again, this could only apply if the publisher holds the rights on the computer program and has not merely licensed them from a third party. In the latter case there is no joint will of the rightsholder and the KB in relation to the intended purpose (the preservation) of the software on the publication.

On the whole, it is uncertain whether the KB can apply for Sections 45j and 45k DCA to make a copy in order to preserve the software on an electronic publication without obtaining prior consent. Even If preservation copies were covered, the provision would apply only if the publisher were the rightsholder to the software. If he is not, then these provisions offer no solution. The rightsholder could be denied the right to prohibit a preservation copy, only if the copy made by the KB were to be regarded as a back-up copy. 

3.1.4
Databases

Part 2.4.3 of the report mentioned that the Database Directive accords two separate rights to database producers: copyright to protect the database structure and a sui generis right to protect the contents. The limitations are regulated separately in each case; essentially, they explain the options open to the Member States to provide for exemptions in their respective national implementations.

3.1.4.1
Copyright protection

Article 6 of the Directive sums up the exemptions on copyright protection. Paragraph 1 sets out a exemption comparable with Section 45j DCA and Article 5.1 of the Software Directive.
 The wording is, however, different from that of the Software Directive. The Database Directive applies the term "normal use" as the criterion instead of "intended purpose". Recital 34 of the Directive states that the lawful user should be able to use the database for the purposes set out in the license agreement with the rightsholder; this also applies to actions which do normally not require consent, but where explicit permission is lacking. Apparently, the meaning of "normal use" is determined by the purpose intended by the parties. The purpose of delivering the publication to the KB is to ensure that it is preserved and can be accessed by future generations. It may therefore be argued on the basis of this provision that the KB is authorized to make preservation copies; however, (as in the case of Section 45j DCA) this option is feasible only if the publisher holds the rights to the database. 

Article 6.2 of the Directive provides an exhaustive list of the limitations which the Member States may incorporate in their national copyright legislation. Part (a) states that copies intended for private use may be made only of non-electronic databases. As no exceptions are made for copying an electronic database for private use, Section 16b DCA cannot be applied to electronic databases. Application of the "reprography right model" to electronic databases is therefore ruled out.
 

Part (b) enables the national legislatures to incorporate an exemption in their national legislation:

"in the case of extraction for the purposes of illustration for teaching or scientific research, as long as the source is indicated and to the extent justified by the non-commercial purpose to be achieved."

As the purpose of a preservation copy is not, strictly speaking, of a scientific or educational nature, it is unlikely that this could serve as the basis for a preservation exemption. Moreover, this provision has apparently been formulated for the purposes of extracts and quotations, i.e. not preservation copies. Part (c), which states that copying is authorized for the purposes of public security or administrative judicial procedures, is not relevant to the problems under discussion here.

Part (d) states that exemptions are permissible:

"where other exemptions to copyright which are traditionally authorized under national law are involved..."

Whether an exemption for the preservation of the national heritage can be accommodated here depends upon the way this line as well as Dutch copyright law is interpreted. Various countries have had exemptions enabling preservation in their legislation for many years.
 However, no specific statutory provision for that purpose exists in the Netherlands, unless Section 3 of the Reprography Decree or Section17b, subsection 3 DCA (see below) can be regarded as such. If this proves to be the case, an exemption for the preservation of electronic databases may be incorporated under Article 6.d of the Directive when it is implemented in Dutch Law. But even if this proves otherwise, this provision may still offer some scope. It could be argued that "traditional limitations" refer to those limitations which traditionally appear in copyright legislation in general, possibly in other EC countries. If this were taken as a starting point, then nothing would prevent a copyright exemption to authorize preservation. 

3.1.4.2
Right of extraction

Article 9 of the Database Directive sets out the exceptions to the right of extraction which could be incorporated in national legislation. It proposes that the Member States stipulate in their own legislation that the lawful user does not need specific permission to "extract" the contents of a non-electronic database for private use. An exception could also be incorporated whereby the lawful user is allowed to extract the contents for the purposes of scientific research, public safety and administrative judicial procedures without the explicit consent of the rightsholder. The problems regarding parts (a) (b) and (c) of Article 6.2 as set out above apply mutatis mutandis to this provision. 

Article 9 does not contain an equivalent to part (d) of Article 6.2. Speyart comments that a similar provision does, however, appear in a disguised form in Recital 52, which states that Member States with a form of protection already in existence which is comparable to the sui generis right should be permitted to retain, as far as the new right is concerned, the exceptions traditionally specified by such rules.
 As the right to reproduce and communicate to the public the contents of certain databases (e.g. phone directories) is reserved in the Netherlands exclusively for the rightsholder under the copyright protection accorded to “texts” (see above), it may be assumed that the Netherlands is among these Member States. The rights accorded to texts are limited by the normal copyright exemptions. The same exemptions should therefore also apply to the right of extraction. As has already been shown, a case could be made that under current law a copyright exemption exists for the purpose of preserving the national heritage.

Recapping, it is uncertain whether the Database Directive enables an exemption to be incorporated in Dutch legislation which would authorize the preservation of electronic publications. There appears, however, to be some measure of scope but much depends on how the provisions in question are interpreted.

3.1.5
Archiving broadcasts

Section 17b DCA has been designed with a view to radio and television broadcasts. Section 17b.1 DCA rules explicitly that the authorization to make a program public by broadcasting does not imply authorization to record it. Section 17b.2 DCA contains an exception to this rule: broadcasting organizations may make recordings of programs for the purposes of the broadcast provided these are destroyed within a period of six months. Finally, in subsection 3, an opening is created to determine via an Order in Council that "recordings of exceptional documentary value may be kept in official archives". This opening has to date not been utilized. At present, the Dutch National Audiovisual Archive (Nederlands Audiovisueel Archief) is holding discussions with representatives of the rightsholders on collective authorization to make archive copies. If it were realized, it is unlikely that Section 17b.3 DCA will be used, at least in the near future.

Clearly, no Order in Council can be issued for the preservation of electronic publications on the basis of this provision. However, Section 17b.3  DCA is nonetheless relevant to the subject matter of this study, because it demonstrates that in other cases the tension between copyright and the preservation of the national heritage is taken into account. According to Section 10, subsection c NRA, Section 17b.3 DCA is equally applicable to the neighbouring rights applicable to a television or radio program.

3.2
Exemptions on neighbouring rights

The limitations on neighbouring rights are set out in Sections 10 and 11 of the Neighbouring Rights Act. The exemption contained in Section 10, subsection a NRA is the only one relevant to subject of this study. This section, which is the neighbouring rights version of Section 16b.1 DCA, states that works may be copied for private use or study. Section 16b.5 DCA is declared applicable under the NRA. A copy made by the KB for its own archives may possibly not constitute an infringement under this provision. The object of the neighbouring rights may be reproduced in full and without limitations, provided the copy is for private use and is not made available to the public. The provision further states that Sections 16c-16g DCA are equally applicable to the neighbouring rights. (See above for further details.)

3.3
Opening the closed system of exemptions

Section 1 DCA states that the rightsholder is exclusively entitled to copy the work "subject to the statutory exemptions". It follows from this that copyright can be limited only upon the basis of a statute, i.e. if a statutory exemption covers the copying concerned. In 1995, however, the Supreme Court “opened” this exhaustive list of exemptions
 when it ruled that the balance between the interests of the rightsholder on the one hand, and the public interest, as well as the social and economic interest of third parties on the other hand, lay at the root of the exemptions expressed in the Copyright Act. The Supreme Court considered that:

"These explicit exemptions do not exclude that, in cases not covered, the limits of copyright must be determined by means of a similar balance of interests as well, especially when the need for the limit concerned is not specifically acknowledged by the legislator and does fit into the system of the Act..."

A balance of interests may have the result that the rightsholder cannot enforce his rights, even when an act which constitutes an infringement does not fall under a specific statutory exemption. There is a strong possibility that such a balance of interests will weigh against the rightsholder if the legislator has not considered the need for a statutory exemption; in other words, if the legislator has not itself already struck a balance covering the concerning situation. Additionally, if a link can be established to an existing statutory exemption, i.e. if an exemption exists which may not exactly describe the case in question, but can nonetheless be applied analogously, this will increase the likelihood of an extra-statutory limitation being adopted.

It is not hard to see, that the preservation of the national cultural heritage may serve the public interest. This interest should be weighed against the interest of the rightsholder(s). To the best of our knowledge, the legislature has not yet considered the need for a limitation with a view to the preservation of electronic publications. Links can be sought with statutory limitations in Section 17b.3 DCA and Section 3 of the Reprography Decree (which is based on Section 16b DCA), where the basic idea is that libraries are authorized to duplicate works in order to reduce the chance of the original being lost or damaged. All things considered, it is possible that a court would accept an extra-statutory limitation authorizing the KB to preserve electronic publications. But this is not at all certain; first, because the Supreme Court subsequently stated that the sole fact that the interests of the rightsholders might be prejudiced could cancel out an extra-statutory limitation which would otherwise have been considered reasonable;
 and second, because, to our knowledge, since the above mentioned decision, never has a court adopted an extra-statutory restriction on copyright.

3.4
International context

The Netherlands is signatory to several international conventions for the regulation of copyright and neighbouring rights. The Dutch Government is also committed to the existing European directives in this field. The Database Directive has already been discussed in this report, because it should have been implemented on 1 January 1998. The following parts of the report will examine whether these conventions and a recent proposal for a Directive are impeding the introduction of an exemption to the right of reproduction, which would authorize the preservation of electronic publications.

3.4.1
Universal Copyright Convention

In Article I in conjunction with Article IVbis of the Universal Copyright Convention the signatory states undertake to provide for the adequate and effective protection of the rights of authors. In particular, the states will grant, i.a., the exclusive right of reproduction. Subsection 2 of IVbis states in general terms that the signatory states are at liberty to make exemptions to, i.a., the right of reproduction, provided these are not in conflict with the spirit of the Convention. In addition, the states who use these powers must accord "a reasonable degree of effective protection". This is a somewhat vague criterion which might admit an exception to duplication rights whereby the KB would be authorized to preserve electronic publications. 

3.4.2
Berne Convention

The Berne Convention (BC) is the principal international copyright treaty. It does not make a specific exemption for copying all types of work for preservation purposes. Article 9 BC provides a general rule on exemptions to the right of reproduction. Paragraph 1 accords all authors who fall under the BC the exclusive right to authorize the reproduction of copyright-protected works. Subsection 2 reads:

"It shall be a matter for legislation in the countries of the Union to permit the reproduction of such works in certain special cases, provided such reproduction does not conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of the author."

This encapsulates the so-called three step test.
 

1. The exemptions must not be too broad, they must be incorporated in the law for a specific aim and must serve the public interest. If a statutory exemption were adopted on behalf of the KB and specifically for preservation purposes, these conditions would be satisfied; for, only the KB could then appeal to the exemption with the specific aim of preserving the national heritage.

2. An exemption must not conflict with the normal exploitation of the work. It is not entirely clear what is meant by "normal exploitation". It is for the national authorities to determine what this concept entails. If an exemption authorizes a certain action for which no remuneration would normally be required, then it is unlikely that the normal exploitation will be prejudiced. Presumably, this "step" led foreign legislatures to authorize the making of a preservation copy only if the work is no longer available (see below). It may also have led to the similar limitation added to Section 16b DCA, which states that texts may only be copied in their entirety for private use if no new copies are available. Obviously, if the work is no longer being exploited by the rightsholder, then there will be no question of a conflict with the normal exploitation of the work. 

3. The legitimate interests of the author may not be unreasonably prejudiced. Some prejudice is allowed, as long as it is not unreasonable. The unreasonable aspect could be removed by replacing the right to prohibit with a right to equitable remuneration; however, this is not always necessary. Eventually, the national legislatures will have to determine whether the prejudice to an author's interests is reasonable or otherwise. Seemingly, this condition may be satisfied if a designated library were authorized to make a few copies of a work which has gone out of print.

Article 5 of the Berne Convention enables authors to enjoy the protection offered in the "the country of origin". In other countries they can appeal directly to the BC. The country of origin is the country in which the work was first published or of which the author is a national.
 If the Dutch legislature were to adopt a copyright limitation which goes beyond what is allowed by the BC, then the rightsholders to works which were first published in a signatory state to the BC would enjoy more protection in the Netherlands than authors (mainly nationals) of works which originated in the Netherlands. As nations are not generally inclined to favor foreigners above their own nationals, this mechanism has ensured that most of the national copyright legislation takes a lead from the BC. 

The KB intends to collect mainly electronic publications which have been brought out in Dutch territory.
 A statutory exemption would therefore only need to apply to these publications. It appears then that the rightsholders to foreign publications would be unaffected and the above-mentioned mechanism would not impede the enactment of an exemption which went a step further than the BC. However, many electronic publications comprise collections of works, some of which may well have been first published abroad. The rightsholders to these works would not be bound by a statutory exemption which goes farther than Article 9.2 BC. This also applies to foreign rightsholders to a collected work, who may, under certain circumstances, also appeal directly to the BC.

3.4.3
Convention of Rome

The Convention of Rome is the principal international treaty on neighbouring rights. Article 15 sets out the exemptions which the signatory states may incorporate in their legislation. Paragraph 1 names the traditional exemptions such as private use, education and scientific research. Paragraph 2 states that the signatory states can incorporate limitations in their neighbouring rights legislation which are similar to those in their national copyright legislation. A similar provision is contained in Article 6 of the Convention of Geneva, a follow-up treaty to the Convention of Rome.

If the Dutch Copyright Act were to incorporate an exemption to which the KB could appeal when making a preservation copy, the same exemption may apply to neighbouring rights under Article 15.1 of the Convention of Rome and Article 6 of the Convention of Geneva. It appears therefore that Article 9.2 of the Berne Convention can exercise an indirect influence upon the exemptions to neighbouring rights.

Article 2 sets out a rule which is comparable with Article 5 of the Berne Convention, but differs in that no reference is made to the place of first publication, but rather to the country in which the rightsholder is domiciled. A non-resident is not bound by a limitation in national legislation which goes farther than is allowed under the Convention of Rome and can appeal directly to the Convention of Rome if it offers him more protection.

3.4.4
Copyright Directive  

At the end of 1997 the European Commission submitted a proposal for a directive designed, i.a., to harmonize the right of reproduction and the existing limitations. If the proposal is eventually approved by the European Parliament and the Council of the European Union, the Dutch legislature will have to adapt the Dutch Copyright Act accordingly. 

Article 5, paragraph 2, introduction and subparagraph b of the proposal states that the Member States may limit the right of reproduction:

"in respect of specific acts of reproduction made by establishments accessible to the public, which are not for direct or indirect economic or commercial advantage;"

The explanatory memorandum indicates that this provision has been specifically formulated for i.a. public libraries. As an illustration, a situation is cited in which a library makes a copy of a work which is no longer obtainable. A reference to the BC’s three step test is also included.

3.5
Conclusion

It is unclear whether the KB can legitimately make preservation copies on the basis of the existing statutory exemptions on copyright. It is, however, certain it is not allowed in all cases. 

Section 16b DCA does not allow whole texts to be copied for private use and adds that copying for private use is only permissible if no new editions are commercially available. Furthermore, according to the wording of the provision, the images in the copy should clearly differ from those in the original publication, which may also hamper the making of preservation copies. Finally, a copy made on the basis of Section16b DCA may not be made available to the public, as this would conflict with the principle of "private use". Thus, the aim of the preservation copy, i.e., to keep the electronic publication accessible, could never be realized.

As far as the subject of this study is concerned, the most important additional possibility to make unauthorized copies the Reprography Decree offers is that copies made by a library on the basis of the Decree which have not been commissioned by a third party may be made available to third parties, whereas copies made on the sole basis of Section 16b DCA may not. However, the Reprography Decree does not provide for a solution in the context of making copies for the purpose of preserving electronic publications. First, because it applies only to texts, and not to the computer programs, images and music which may appear on an electronic publication;  second, because existing legislation is unclear on whether the Reprography Decree applies to electronic copies. In the near future, electronic copies will probably be expressly excluded, which means that the Decree will not ease the situation.

Further, Section 17 DCA also applies only to texts (which, additionally, must be of a scientific nature). Copies made on the basis of this section may not be distributed to third parties. 

Sections 16b and 17 DCA do not apply to computer programs. These are covered by separate statutory exemptions which exempt the making of a preservation copy only if the publisher is the owner of the software rights.

Section 10a NRA provides for an exemption similar to the one in Section 16b DCA with respect to the reproduction for private use. Consequently, here too, the copy may not be made available to the public.

The Database Directive appears to offer scope for an exemption to the copyright protection in order to preserve electronic databases. There is less scope for an exemption to the right of extraction. However, much depends on the interpretation of the specific provisions. 

Recently the Supreme Court opened the closed system of exemptions. It is conceivable that the courts will seek consistency with the existing statutory exemptions and admit an extra-statutory limitation so that electronic publications may be preserved. It remains to be seen, however, whether this will actually happen.

International legislation does not appear to impede the incorporation in the Dutch Copyright Act and the Neighbouring Rights Act of a meticulously formulated exemption to the right of reproduction, which would authorize a designated library to make preservation copies of works which are no longer commercially available. 

4.
Situation abroad

The situation regarding the reproduction of publications in order to preserve the cultural heritage varies from one country to another. In Germany, for instance, it is still open to question whether the Deutsche Bibliothek is authorized to preserve electronic publications in order to maintain their accessibility. It is assumed that this is not the case. A specific statutory provision for preservation is lacking.
 However, copyright legislation of various other countries does incorporate specific statutory exemptions which allow publications to be reproduced for preservation purposes. Some of these are discussed below. As these tend to have been written with a view to preserving specific types of work, it is often unclear whether other types of work may be copied for the same purpose. This uncertainty has prompted various government initiatives to broaden the legislation to allow for, say, conversion to another format of multimedia products.

4.1
United Kingdom

Section 42 of the Copyright, Designs and Patents Act 1988 states that copyright is not infringed if prescribed libraries copy "any item" from the permanent collection in order to preserve or replace it. However, this is permitted only if it is not reasonably practicable to purchase a copy of the item in question.
 

The provision was drafted with a view to printed matter: only "literary, dramatic or musical works" may be copied. In other words, it does not authorize the duplication of "artistic works", films or sound recordings. "Artistic works" may, for instance, be the plates in a book. If these serve as illustrations of the text, then reproduction is allowed, not if they have a more independent function. No provision is made for software, though back-up copies are admissible; but, as is the case in the Netherlands, it is uncertain whether the preservation copy is to be interpreted as a back-up copy. As combinations of types of works tend to appear in electronic media, they frequently fall outside this exemption. The British Library has therefore suggested the government to initiate a change.
 This has resulted in a Consultation Paper on the Legal Deposit of Publications, sent out in February 1997, which asked interested parties to reply to questions on, i.a., reproductions for the purposes of preservation.
 

4.2
United States

Section 108 (c) of the US Copyright Act contains a provision which authorizes libraries and archives, under certain circumstances, to reproduce a work which has deteriorated, or has been lost, damaged or stolen. This implies that the copy may be made only when the original is no longer usable.
 Furthermore, the library is required to make reasonable efforts to obtain a replacement at a fair price. Only then may it resort to making a copy. The largest obstacle to migration is the requirement that the copy be made in "facsimile form". It is unclear what this exactly entails. Literally, it means that an identical copy should be made. According to the explanatory memorandum, microfilms and copying by an "electrostatic process" also fall into this category.
 

The provision might allow conversion to another format, however, this is not entirely certain. To avoid ambiguity an amendment was recently tabled to erase the words "facsimile form" and to expressly allow copying "if the existing format in which the work is stored has become obsolete".
 It remains to be seen whether this amendment is eventually enacted. 

4.3
Belgium

In Belgium only the conservation of cinematographic works is statutorily exempt from copyright protection. Section 22.8, which was added to the Belgian Copyright Act in 1995, states that the Royal Belgian Film Archive (Koninklijk Belgisch Filmarchief) is authorized to make "copies, duplicates, restorations and conversions" in order to conserve the "cinematographic patrimony", provided this does not conflict with the normal exploitation of the film or prejudice the legitimate interests of the author. Section 46.7 contains a similar exemption applying to neighbouring rights.

As reproduction is allowed only to conserve the cinematographic heritage, it is rather unlikely that this provision authorizes the duplication of works other than films. The first condition set in Article 9.2 of the Berne Convention is satisfied by allowing the copy to be made by an institution with a clearly defined remit. The other two “steps” have been incorporated literally in this provision.

4.4
Canada

To our knowledge, Section 30.1 of the Canadian Copyright Act, amended in 1997, is the only detailed copyright provision in existence which expressly allows electronic publications to be converted to a contemporary format, if necessary for preservation purposes:

'(1) It is not an infringement of copyright for a library, archive or museum or a person acting under the authority of a library, archive or museum to make, in accordance with the regulations made under subsection (4), for the maintenance or management of its permanent collection or the permanent collection of another library, archive or museum, a copy of a work or other subject matter, whether published or unpublished, in its permanent collection 


(a) if the original is rare or unpublished and is

                           (i) deteriorating, damaged or lost, or

                           (ii) at risk of deterioration or becoming damaged or lost;

(b) for the purposes of on-site consultation if the original cannot be viewed, handled or listened to because of its condition or because of the atmospheric conditions in which it must be kept;

(c) in an alternative format if the original is currently in an obsolete format or the technology required to use the original is unavailable;

(d) for the purposes of internal record keeping and cataloguing;

(e) for insurance purposes or police investigations; or

(f) if necessary for restoration.

(2) Paragraphs (1)(a) to (c) do not apply where an appropriate copy is commercially available in a medium and of a quality that is appropriate for the purposes of subsection (1).  

(3) If a person must make an intermediate copy in order to make a copy under subsection (1), the person must destroy the intermediate copy as soon as it is no longer needed..."

Subsection 1 states that it is not an infringement for a library or archive to make a copy of a work from the permanent collection if this is necessary for the maintenance of the collection. Paragraph 1(c) expressly states that a work may be converted to an alternative format if the original format is obsolete or the technology that is required to use it is unavailable. No differentiation is made according to types of work. The implication of subsection 2, when read in conjunction with subsection 1, paragraph (c), seems to be that conversion or migration is allowed only if the multimedia product has not been reissued in a contemporary format. The provision has been passed by the Canadian Parliament but has not yet gone into effect.

4.5
Conclusion

The copyright legislation of various countries takes account the preservation of the cultural heritage. It is statutorily permitted in these countries to copy certain types of works for the purposes of preserving them. Because the exemptions regard only certain specific types of work it is often unclear whether the preservation of electronic copies is authorized. The legislation does not consider electronic publication, as it was formulated before this medium had reached maturity. As a result, amendments have already been introduced in Canadian law. The United States and the United Kingdom have also undertaken concrete initiatives in this respect.

In some cases, only certain designated archives or libraries may benefit from the exception. In others, the exemption extends to every archive or library. 

In most of the countries covered by our research, a copy may be made only if it is not reasonably practicable to purchase a commercially available copy. This is in keeping with the condition laid down in Article 9. 2 of the Berne Convention, viz. that there should be no conflict with the normal exploitation of the work and the interests of the author must not be unreasonably prejudiced.
 The latter provision has been by and large adopted in the Belgian Copyright Act.

5.
Conclusions and recommendations

Dutch law implies that the KB has an obligation to preserve electronic publications. Current preservation methods entail copying, which may infringe the rights enjoyed by the publications. A publisher's license authorizing preservation is not always adequate.

The statutory exemptions on copyright, neighbouring rights and database protection offer only partial solutions, given that, in many cases, they fail to eradicate the infringing nature of copying for preservation purposes. Most of the provisions contemplate only a certain category of works (e.g. only texts or computer programs) or have been designed to cover a totally different situation. It should be noted that Section 3 of the Reprography Decree is currently the only provision in force in Dutch copyright law which provides for a  specific exemption in order to make conservation possible. It does not, however, extend to electronic publications.

The still to be implemented Database Directive may, depending on how it is interpreted, open channels whereby an exemption for preservation purposes may be introduced. Also, other international legislation seems not to impede such an exemption.

Given the ambiguity of existing legislation on the question of whether the KB is legally authorized to preserve the cultural heritage by copying electronic publications, and given that licenses cannot provide for a solution, the law should be amended to incorporate a specific exemption to the above mentioned rights.

As was recently explicitly confirmed by the Dutch Supreme Court, exemptions are legitimized by the public interest. The preservation of the cultural heritage ( electronic publications included ( represents an undisputed public interest and is recognized as such by other countries in the form of a statutory provision. The extent to which the rightsholders’ right of reproduction may be limited is to a large extent determined by Article 9.2 of the Berne Convention, which contains the criterion that in certain special cases, the signatory states can limit the right of reproduction provided this does not conflict with a normal exploitation of the work or prejudice the legitimate interests of the author.
An exemption specifically created for the KB in order to enable the preservation of the national cultural heritage would meet these requirements. The provision should apply to all types of works (also in combination) and relate to copyright, neighbouring rights and database protection. 
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