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Abstract: The legal community of the Nether-
lands let out a sigh of relief in May 2011 when the judg-
ment of the District Court of The Hague in preliminary 
proceedings was handed down in the Darfurnica case.1

The same feeling of satisfaction prevailed, more re-
cently, when the Court of Appeal of Amsterdam rende-
red decision in the Miffy case.2 Both decisions, rendered 
on appeal, overruled the judgments of first instance, 
which had given precedence to the protection of intel-

lectual property rights above the user’s freedom of ex-
pression in the form of parody. But freedom of expres-
sion, and parody in particular, are solidly anchored in 
the Dutch values and courts more often than not find 
in favour of the parodist.3 Apart from the fact that both 
decisions offer an interesting analysis of where the li-
mit lies between intellectual property protection and 
artistic freedom, each decision deserves a few words of 
commentary in view of some noteworthy particulari-
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A. The Darfurnica case

1 The Darfurnica decision, reproduced below, clearly 
sets out the facts of the case and the ex parte pre-
liminary proceedings that led to the appeal decis-
ion. The case revolved around Plesner’s depiction of 
the Louis Vuitton handbag in the hands of a young 
African child holding a Chihuahua dog, art series
called the ‘Simple Living’, which aimed at calling the
world’s attention to the famine in Africa. In first in-
stance, before the District court of The Hague, Louis 
Vuitton’s claim was accepted in ex parte procee-
dings. On appeal before the District Court of Amster-
dam in preliminary proceedings, both parties relied 
on the fundamental right conferred upon them by 
the European Convention on Human Rights (ECHR). 
Plesner relied on Article 10 ECHR, guaranteeing the 
freedom of expression, whereas Louis Vuitton in-

voked Article 1 of the First Protocol to the Conven-
tion, which refers to the protection of property. The 
Court of Amsterdam’s preliminary assessment was 
that, in the present circumstances, the importance 
of the letting Plesner continue to freely express her 
(artistic) opinion in the work ‘Simple Living’ out-
weighed the importance of Louis Vuitton’s peaceful 
enjoyment of her property.

2 The Darfurnica case is further interesting for two re-
asons: first, because of the grounds that served as a 
basis for the plaintiff’s claim; and second, because of 
the Court of Amsterdam’s assessment of adequate fi-
nes for breach of intellectual property right. On the 
first point, Louis Vuitton had the choice of ammuni-
tion when seeking a prohibition to use the handbag 
Audra on T-shirts, posters and other merchandise
(e.g. apart from the painting Darfurnica) in relation 
with an African child holding the bag and a Chihu-
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ahua dog: it could have based its claim against the 
artist either on its copyright, trademark or design 
right on the bag. Louis Vuitton chose the last and
sought an injunction solely based on its Community 
Design registration for the multi-colour canvas de-
sign of the handbag.

3 Louis Vuitton claimed that Plesner’s use of the Au-
dra handbag (potentially) affected its reputation. As 
stated Louis Vuitton relied in the context of this pro-
ceeding on its Community design rights, the main 
purpose of which for the owner is the grant of an
exclusive right to use the registered external ap-
pearance of a product. As such the design right does 
not seem to serve to protect the reputation of this 
appearance. Protection of reputation includes not
only the object’s use as a manufactured article, but 
also its reference use in art, parody or criticism, the-
reby shifting the protection of the domain of indust-
rial property, to the realm of expression. The letter 
of art. 3.16 paragraph 1 Benelux Convention on In-
tellectual Property does not oppose the protection 
of the reputation, as this article grants an exclusive 
right to ‘use’. This point requires further elaboration
by the courts, however. When examning what level 
of protection is determined in principle, other fac-
tors must be weighed, such as the ratio between the 
commercial nature of the expression and the “pub-
lic interest” nature, the extent and intensity of the 
damage, the extent of dissemination and use of un-
duly affect the model (or its “reputation”). Leaving 
aside the question whether the function of the de-
sign right can also extend to protect the reputation 
of the model or even that of the owner, this func-
tion is, according to the Court, substantially less im-
portant than the defendant’s freedom of expression.

4 Moreover, the fact that Louis Vuitton is a famous
company whose products are very renowned also
entailed, for the judge, that the company should put 
up with critical use to a greater degree than other 
claimants. As Sakulin explains in his annotation of 
the case, the rasons for this are first that public fi-
gures commonly occupy key positions in society; se-
cond, that they themselves often seek access to the 
media and that they can easily defend themselves; 
third, that they are often the ones who draw the at-
tention of the public to their product and image; and
fourth, that one could fear the emergence of a ‘chil-
ling effect’ among the public if public figures are
able to prohibit simple statements about themsel-
ves. Of these four arguments, the judge emphasized 
the fact that Louis Vuitton looked up the media at-
tention and created it itself. In addition, the judge 
estimated that luxury goods from Louis Vuitton are 
an important symbol status, that Louis Vuitton de-
fends its interests easily and happily in the media
and in the courts, and that through high penalties, 
bans on use of its products can therefore create a
strong “chilling effect” on artistic expression. All in 

all, the judge ruled that a restriction of the freedom 
of art in this case would be contrary to Art. 10 ECHR. 
As Sakulin rightly observes, if the protection on de-
signs and models indeed extends to protecting the 
owner’s reputation, there is also a lack of a general 
exception. For example, trademark law reconizes a 
general exception, which in principle allows artists 
to use trademarks in their work.

5 On the second point, it is important to recall that
the District Court of The Hague ordered a ban on
the use of the design, valid throughout the Euro-
pean Union and under penalty of a fine of € 5000 per 
day. On the day of the interim order Plesner would 
therefore have had to pay a fine of approximately 
€ 400,000. The maintenance of this already accrued 
penalty would not only have been a crushing attack 
on the existence of the artist, it would also brought 
about a serious ‘chilling effect’ by other artists and 
critics. The judge decided therefore to apply the sen-
tence retroactively and thus to abolish already ac-
crued penalty. This is fully in line with the jurispru-
dence of the European Court of Human Rights, which
ruled that even if a statement is not itself in viola-
tion of Art. 10 ECHR, the imposition of a penalty so 
high as to bring about such a strong “chilling effect” 
can result in a violation of Art. 10 ECHR. If the judge 
only had lifted the interim order, without ruling on 
the fine, there would probably still have been a vio-
lation of Art. 10 ECHR. The court’s ruling on the ab-
olishment of the penalty is a welcome solution.

B. The Miffy case

6 Netherlands’ most well-known rabbit Miffy, or
Nijntje in Dutch, was at the heart of yet another inte-
resting parody dispute.5 The case reached the Court 
of Appeal of Amsterdam which rendered a similar 
decision to that of the Darfurnica case. The facts are 
straightforward: Punt.nl is one of the biggest hos-
ting providers in the Netherlands. It owns the do-
main name www.punt.nl and hosts a large number 
of websites and blogs including the domains www.
gratisanimaties.punt.nl, ww.terreurmutsie.punt.nl
and www.support.punt.nl. A total seven cartoons
were posted on the first two mentioned websites,
depicting Miffy in unusual incarnations. Mercis and 
Bruna objected to these on the basis of their copy-
right and trademark rights. 

7 Punt.nl invoked the exception of parody laid down in
article 18b of the Dutch Copyright Act, which reads: 
“Publication or reproduction of a literary, scien-
tific or artistic work in the context of a carica-
ture, parody or pastiche will not be regarded as 
an infringement of copyright in that work, pro-
vided the use is in accordance with what would 
normally be sanctioned under the rules of social 
custom”. The parody exception was introduced in 
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the Dutch Copyright Act in 2004 as a result of the
implementation of Directive 2001/29/EC on Copy-
right in the Information Society. This criterion ac-
cording to which ‘the use must be in accordance with
what would normally be sanctioned under the rules 
of social custom’ is not uncommon in the Dutch Act 
for it also appears in article 15a (quotations) and 16 
(educational use). Nevertheless, the criterion must 
still be interpreted by the courts in the context of 
a parody.

8 In 2009, the District Court of Amsterdam in preli-
minary proceedings awarded an injunction relating 
to two of the seven drawings. The District Court of 
Amsterdam partly accepted the website owner’s
parody defence, pointing to the adult themes that 
clearly contrasted with the small children’s world
that Nijntje normally occupies. Because of the hu-
morous intent, lack of competitive intentions and
lack of confusion, the use of images 2 to 6 as a par-
ody in this case is consistent with what the rules of 
civil reasonably accepted , such as Article 18b Co-
pyright Act requires. The parody exception was re-
jected, however, in respect of cartoons 1 and 7 (big 
red eyed Miffy sniffing cocaine or ‘lijntje’; and Mi-
ffy in an airplane about to crash into a skyscraper, 
or ‘nijn-eleven’) because they were deemed to affect 
the reputation of the trademarks by associating Mi-
ffy with drug use and terrorism. This decision gave 
rise to mixed comments.6

9 On 13 September 2011, the Court of Appeal of Ams-
terdam reversed the ruling in first instance and de-
clared that parodies of Miffy on webforum Punt.nl 
do not infringe the copyrights owned by Mercis and 
Bruna. The Court of Appeal declared that parodies 
in which Miffy is associated with sex, drugs and ter-
rorism, are not necessarily illegal. It reversed the
lower court’s decision and found that all the ima-
ges in question can be regarded as admitted paro-
dies (the previously banned “Nijn Eleven”). There
is no indiscriminate copies and the boundary lies
in the fairness and the rules of social custom. The 
Court of Appeal drew thereby a more principal line: 
all cartoons clearly have a humoristic and ironis-
ing nature, even though not everyone will think
it is funny. Hence these parodies cannot be for-
bidden based on copyright law or trademark law.
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