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Creativity, autonomy and personal
touch

A critical appraisal of the CJEU’s originality test for
copyright

Stefvan Gompel

Copyright protects a wide range of productions in the literary, scientific and
artistic domains. This not only includes cultural creations, such as works
of literature, music, drama, film, photography and art, but also functional
types of subject-matter, such as computer programs, databases, industrial
design and works of applied art. As a rule, copyright protects works regard-
less of their ‘merit’ or purpose: the design of ordinary household items is
eligible for copyright protection just as much as creations of ‘high’ art. The
only threshold that must be satisfied for a work to attract copyright is that
its expression is sufficiently ‘original’, in the legal sense of that word.

Copyright law’s originality threshold is not a high-to-attain standard.
Recent case law of the Court of Justice of the European Union (CJEU)
confirms that copyright extends to subject-matter that is original in the
sense that it is the ‘author’s own intellectual creation’ (Infopagq International,
2009, § 37; Bezpecnostni softwarovd asociace, 2010, § 46; Football Association
Premier League, 2011, § 97; Painer, 2011, § 87; Football Dataco, 2012, § 37; and
SAS, 2012, § 45) and that no other criteria may be applied to determine its
eligibility for protection. In the Eva-Maria Painer case, the Court clarified
that an intellectual creation is the author’s own ‘if it reflects the author’s
personality’ and that this is the case ‘if the author was able to express his
creative abilities in the production of the work by making free and creative
choices’ (2011, §§ 88-89). This was reiterated in the Football Dataco case,
where it was once more emphasised that, for an intellectual creation to
be original, the author must have stamped it with his ‘personal touch’ by
making ‘free and creative choices’ during its production (2012, § 38).

For readers untrained in copyright law, the language used by the CJEU
may give the false impression that copyright law’s originality test is not at
all that easy to satisfy. The references to ‘the author’s personality’, ‘creative
abilities’ and ‘free and creative choices’ seem to suggest that only culturally
significant creations carrying an obvious personal stamp of the author
qualify for protection. This is not the case. Copyright applies to a wide range
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of culturally trivial objects with no unique distinctiveness, as the Eva-Maria
Painer case perfectly illustrates. This case involved a simple school portrait
photograph — indeed, those school portraits that are impossible to tell
apart, except for the images of the persons they portray. The CJEU found
that the creation of such photographs could involve sufficient ‘free and
creative choices’ to regard them as the own intellectual creations of the
photographer (2011, § 93). This shows that, in reality, the words defining
copyright law’s originality criterion differ considerably from what they
mean to convey in everyday speech.

The CJEU’s endeavours to define copyright law’s standard of originality
and to craft an EU-wide legal notion of copyrighted works came somewhat
unexpected. Up until the Infopaq International decision of 2009, it was
thought that the originality standard and the subject-matter definition of
copyright were largely unharmonised terrains that are not governed by
EU law but that instead fall to national regulation. Accordingly, the CJEU’s
appropriation of the work concept has consequences for Member States
that have traditionally applied other criteria to determine whether or not
creations are eligible for copyright, such as the United Kingdom (Alexander,
2009; Derclaye, 2010; Griffiths, 2011). Due to the CJEU’s harmonisation of
the originality standard, such national criteria will possibly need to be
reassessed so as to put them on par with the ‘author’s own intellectual
creation’-test. More specifically, it seems that the national criteria must be
brought into line with the ‘free and creative choices’ language, which the
CJEU has made a corner stone of its ‘author’s own intellectual creation’-
test. By accentuating the author’s personality as a key constituent of the
originality criterion, this test has been tied closely to the author as the
individual creator of a work.

Interestingly, the meaning and substance of the CJEU’s originality crite-
rion has not yet attracted much analytical scrutiny. In particular, the limits
inherent in the CJEU’s originality standard have received little attention in
legal doctrine — let alone in court decisions (although that is probably not
where one would expect a critical review of the test be conducted in the
first place). This is remarkable, seeing that copyright regulates such a wide
variety of cultural production and may restrict the use of even the most
low-key, routine creations that surround us in everyday life.

A more critical and out-of-the-box reading of the ‘free and creative
choices’-language suggests that the CJEU’s originality standard may
perhaps impose more limitations than is currently recognised in legal
discourse. For one thing, authors are of course not autonomous creators
who work in a vacuum. Creative processes are contingent on many external
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factors. Cultural productions are usually made with audiences in mind
and individual creators operate within social, technical and institutional
environments with all of the attendant constraints. This implies that, in
reality, the autonomy of authors to make free and creative choices is often
naturally restricted.

Moreover, it is questionable whether the ‘author’s own intellectual
creation’-test is an appropriate standard for determining the eligibility
of protection of joint works. If free and creative choices imply that the
autonomy of the individual creator is a key factor, how then are works to
be rated that result from complex collaborative processes such as those
that online communities create (whether art, software or encyclopaedias)?
Whose free and creative choices count for this matter? Only those of the
main author or all choices made by individual contributors? The weaker
the connection between a work and the authors who created it, the more
difficult it seems to apply the ‘author’s own intellectual creation’-test as it
is currently defined by the CJEU.

Since ‘free and creative choices” has become the mantra in decisions on
copyrightable subject-matter, it is high time for a considerate study of the
limits of the ‘author’s own intellectual creation’test. Given that the original-
ity standard is so easy to attain that even works of minimal creativity qualify
for protection, there is need for a more nuanced understanding of how the
‘author’s own intellectual creation’-test operates in law. That is where this
chapter aims to make a contribution.

This chapter consequently examines what the elements ‘free and creative
choices’ and the author’s ‘personal touch’ entail and how limits to creativity,
autonomy and the expression of personality in creative processes may
have bearing on the practical application of the CJEU’s originality test. In
so doing, it draws upon aesthetics and creativity studies to explain how
creative processes can be affected by conventions and constraints. As has
been remarked in the Introduction of this book, creativity studies is not a
homogenous discipline, but rather a complex of diverse specialisations and
approaches in the humanities and social sciences, each studying creativity
from certain perspectives. Between these specialisations, creativity may be
treated differently, depending on the specific strands that are examined
and the approach that is taken. Because this chapter covers diverse areas, it
necessarily takes a broad-brush approach to creativity and does not provide
such a detailed account of concepts of creativity as many specialisations in
the humanities and social sciences do.

For the most part, this chapter has the law as its object. Apart from the
CJEU’s case law, which is at the heart of the examination, I also discuss the
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rich case law on copyrightable subject-matter from the Netherlands. Dutch
courts not only tend to pass elaborately argued decisions, they often also
have an open attitude towards court decisions and doctrine from other
EU Member States. Furthermore, the Dutch originality test shows close
similarity to the CJEU’s ‘author’s own intellectual creation’-test. In the
Zonen Endstra v. Nieuw Amsterdam case, the Dutch Supreme Court has
ruled that a work must have an ‘own, original character’ and ‘bear the
personal stamp of the author’ to attract copyright. This means that its form
‘may not be derived from another work’ and that it ‘must be the result of
creative human labour and thus of creative choices, so that it is a production
of the human mind’ (2008, § 4.5.1). The Supreme Court considers this to
be on par with the CJEU’s originality test (Stokke v. H3 Products, 2013, §
3.4(a); Stokke v. Fikszo, 2013, § 4.2(a); Hauck v. Stokke, 2013, § 4.2(a)) and so
do Dutch legal commentators (see, e.g., Koelman, 2009, p. 205; Visser, 2010,
p. 986; Hugenholtz, 2011). Accordingly, the Dutch case law can be considered
sufficiently representative for illustrating the limitations of relying on the
author’s ‘free and creative choices’ and ‘personal touch’ in copyright cases.

The chapter consists of four parts. First, it clarifies what the CJEU alludes
to when it uses the word ‘creative’. It will be seen that, in copyright law,
this notion has an entirely different connotation than it has in aesthetics
and creativity studies. This explains why insights from these disciplines
are difficult to apply for the purpose of reinterpreting or reconfiguring
copyright law’s originality test. Nevertheless, there are ways in which
creativity studies can help to refine specific elements of the test. This will
be elucidated in the next two sections on autonomy and personal touch.
I explore how creative autonomy of authors can be constrained and whether
such constraints are — or ought to be — accommodated for in copyright law’s
originality test. In addition, I show the difficulty of determining whether
the author’s personality is sufficiently reflected in works, in general, and
jointly created works in particular. The chapter concludes with a synthesis
of the main findings.

Creativity: a concept with diverse meanings

As explained in the introduction of this chapter, for readers unfamiliar
with law, the terms ‘originality’ and ‘creativity’ in copyright law may have
a somewhat surprising meaning. To illustrate this, this section contrasts
copyright law’s concept of creativity with that in aesthetics and creativity
studies and explains the reasons for the difference of approach. It concludes
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that it is not useful to reinterpret creativity in copyright law by drawing
upon the same concept in aesthetics and creativity studies, but that further
study of creative constraints and the imprint of the author’s personality is
necessary and desirable.

The creativity standard in copyright law

At first sight, the degree of creativity reflected in a work seems to be a
critical factor for accepting copyright protection. In multiple instances,
the CJEU has ruled that, for the author to achieve a result which is an
intellectual creation of his or her own, the author must have ‘express[ed]
his creativity in an original manner’ (Infopaq International, 2009, § 45;
Bezpecnostni softwarovd asociace, 2010, § 50). If understood in the ordinary
day-to-day meaning of the word ‘original’, this language appears to suggest
that copyright only extends to intellectual creations that, at least to some
extent, are novel, innovative or unique in the sense that they depart from
conventional expression.

On closer inspection, however, this is not how originality in copyright
law is interpreted. The word ‘original’ merely signifies that the work must
originate from the author or, in the words of the CJEU, that it is the ‘author’s
own intellectual creation’. The CJEU does not specify when something is a
‘creation’ for the purposes of copyright. It seems to entertain the idea that it
covers a very broad array of productions of the mind. The CJEU neither tests
whether the subject-matter at issue belongs to the category of copyrightable
works, nor categorically excludes specific types of creations in advance. Ac-
cordingly, it has denied copyright to sporting events for the reason that they
‘cannot be regarded as intellectual creations classifiable as works’ (Football
Association Premier League, 2011, § 98), while accepting that copyright
may extend to other — non-aesthetic — creations, including graphic user
interfaces (Bezpecnostni softwarovd asociace, 2010, § 46), football fixture
lists (Football Dataco, 2012, §§ 29—45), programming languages and the
format of data files in computer programs (SAS, 2012, § 45).

On the whole, a work only needs to reflect a minimum level of crea-
tive input to attract copyright. It suffices that the author has made ‘free
and creative choices’ in its production (Van Eechoud, 2012, §§ 56—57). In
particular, it is not required that a work is new or that it possesses certain
quality or merit (Van Gompel & Lavik, 2013). The CJEU has explicated that,
for literary works, the author’s ‘free and creative choices’ can exist in the
selection, sequence and combination of words (Infopaq International, 2009,
§ 45) and, for photos, in fixing the background, pose, lighting and framing,
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choosing the angle and atmosphere and using developing techniques or
computer software (Eva-Maria Painer, 2011, § 91). Here it must be stressed
that copyright does not protect mere facts or ideas. Its protection does not
extend beyond the individual expression that the author has given to his
or her thoughts.

Interestingly, the CJEU has acknowledged that there are constraints to
creativity that need to be taken into consideration when determining the
eligibility for protection of works. It has explicitly ruled that copyright does
not protect features of a work that are predetermined by technique or func-
tion and therefore are not based on free and creative choices (Bezpecnostni
softwarovd asociace, 2010, §§ 48—49; Football Association Premier League,
2011, § 98; Football Dataco, 2012, § 39; SAS, 2012, § 39). Yet, the CJEU is not
really clear on what the requirement to disregard technically or function-
ally dictated choices means. Given that often it is feasible to make small,
subjective deviations in the design of technical products (see Quaedvlieg,
1987, pp. 22—25), it is not at all so obvious where it has set the limit at which
the author’s creative freedom is too narrow for the work to attract copyright.

In general, the originality standard is very low. As observed in the intro-
duction of this chapter, even regarding ordinary school portrait photos, the
CJEU has held that ‘the freedom available to the author to exercise his crea-
tive abilities will not necessarily be minor or even non-existent’ (Eva-Maria
Painer, 2011, § 93). This is also recognised at the national level, where there
is an abundance of examples of low level creative works having received
copyright protection. In the Netherlands, copyright has been conferred on
‘passport photographs, striped wallpaper, the design of simple games like
“four in a row” and designs of basic holiday homes’ (Hugenholtz, 2012, p. 44).

It remains unclear from the CJEU’s case law whether there are any
further constraints to creativity that may render creations ineligible for
copyright protection. Since the CJEU relies so heavily on the author’s free
and creative choices, it seems safe to assume that copyright does not extend
to too obvious or trivial creations that insufficiently express the author’s
creative abilities. That is at least how originality’s lower limit is traditionally
understood in most Member States. Here too, however, it is not easy to
draw a bright line between works that possess just enough creativity and
those that are too obvious or trivial to attract copyright, at least if courts
are expected to eliminate evaluation beyond the ‘author’s own intellectual
creation’-test of the CJEU (see Van Gompel & Lavik, 2013, pp. 219—229).

The final judgment in the Dutch court case of Zonen Endstra v. Nieuw
Amsterdam corroborates this. The case dealt with the question of whether
copyright subsists in (transcripts of taped) conversations. These conversa-
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tions took place during a series of secret meetings between police officers
and Endstra, a real estate broker who was later murdered. The tapes were
transcribed into official police reports, a copy of which found its way
to crime reporters who published a book of the transcripts, with minor
edits. The sons of the murdered businessman sought to stop publication
by claiming copyright in the conversations. The case made it all the way
to the Supreme Court (2008) and was ultimately remanded to the Court of
Appeal of The Hague. In 2013, this court ruled that Endstra’s conversations
with the police were not original works, because Endstra had expressed
himself in a nigh-endless sequence of incomplete, badly versed phrases
that involved insufficient creative labour. Copyright protection was denied
because Endstra had construed his speech in a form too ‘ordinary or trivial’
(§ 5.13). With this finding, some argue, the court makes, or at least comes
close to making, an aesthetic quality judgment on the coherence of Endstra’s
speech (Tsoutsanis, 2013; Grosheide, 2013; Cohen Jehoram, 2013). It can also
be argued, however, that the court actually sought to apply the originality
testas phrased by the Dutch Supreme Court by critically examining whether
Endstra had made ‘free and creative choices’ in expressing himself (Van
Gompel, 2013, p. 203).

Creativity standards in aesthetics and creativity studies

The low standards of creativity and originality in copyright law stand in
stark contrast with how these notions are understood in aesthetics and
creativity studies. Although, within and between these disciplines, there
are obviously many variations in the way these terms are used (Parkhurst,
1999), in general, the various definitions of creativity have in common that
they involve an element of novelty and an element of quality or usefulness
(Sternberg and Lubart, 1999, p. 3; Sternberg and Kaufman, 2010, p. 467).
That is, to be creative, a work must exhibit some sort of novel, original or
innovative outcome, either in its appearance or in its underlying ideas.
In addition, it must also be appropriate (significant, valuable or useful)
within the specific context (Mayer, 1999, pp. 449—450). As Amabile and
Tighe describe it, creativity does not merely rest on a work being ‘different
for the sake of difference’ but also requires it to be ‘appropriate, correct,
useful, valuable, or expressive of meaning’ (1993, p. 9).

Regardless of the common elements, the definitions of creativity and
originality vary greatly in detail. This can perhaps be explained by the vari-
ety of disciplines in which creativity has been studied, including psychology,
sociology, biology and economics, with a vast ‘panoply of perspectives on
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creativity’ within these disciplines (Kozbelt, Beghetto and Runco, 2010,
p. 21). Richard E. Mayer notes for example that creativity can be perceived
as a property of people, products or processes, as a personal or social phe-
nomenon, as a common or exceptional incidence, as a domain-general or
domain-specific concept or as a qualitative or quantitative matter (1999,
pp- 450—451).

Despite the broad variety of disciplines and perspectives on creativity,
however, both aesthetics and creativity studies seem to have in common
that they treat creativity and originality as relative or comparative no-
tions (cf. Moran, 2010, p. 75). That is, these notions are used as criteria to
determine how one person, product or process stands out creatively against
other people, products or processes within the same symbolic domain
(Csikszentmihalyi, 1999, p. 316). This is an important observation, because
it allows us to understand the fundamental difference with the way in
which originality and creativity are applied in copyright law. There, these
notions are treated not as relative or comparative, but as independent,
normative concepts.

Explaining the difference of interpretation and approach

The main reason for the difference of interpretation is that especially aes-
thetics and art studies on the one hand and copyright law on the other start
from completely different points when examining notions of originality and
creativity. At an abstract level, these points of departure can be described
as being one of assessing distinctiveness versus one of legal demarcation.

Having artistic evaluation as one of its principal objectives, aesthetics
clearly takes a relative approach to creativity by considering how original,
novel or unique a work is in comparison with other works within a specific
genre or cultural domain. That is not to say that aesthetic evaluation de-
pends solely on how an artwork relates to similar works that precede it. It is
also relevant what contribution the work makes to the further development
of a genre (Levinson, 1990). As Sherri Irvin explains, if ‘the characteristics
for which a work is praised are ... developed further by other artists ... this,
in turn, will reflect favorably on the initial work’ (2007, p. 295). Whether
the significance of an artwork is evaluated retrospectively or prospectively,
however, it is evident that in making the assessment, other works within
the same genre serve as key reference points.

Other disciplines do not concentrate on aesthetic creativity or value
the superiority of one creative person, product or process over another.
Creativity studies can also be oriented on organisational creativity (Puccio
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and Cabra, 2010), educational creativity (Smith and Smith, 2010), functional
creativity (Cropley and Cropley, 2010), et cetera. As a general rule, however,
the degree to which creativity or innovation manifests itself in organisa-
tional, educational or functional settings is also measured in relation to
other — sometimes hypothetical — settings to which they compare.

In copyright law, by contrast, the courts do not generally draw a com-
parison with other works to determine whether an intellectual creation
meets the required level of creativity. Because copyright law’s originality
test ‘is primarily concerned with the relationship between the creator and
the work’ (Bently and Sherman, 2009, p. 93) and not with how novel or
meritorious a work is compared with earlier works, originality is examined
solely on the basis of the work itself. Reference to pre-existing works is
usually only made if there is doubt about whether a work is truly the author’s
own intellectual creation, for example, if there are indications that the
author has copied parts of earlier works or draws upon unprotected ideas,
elements of style or materials that are in the public domain (Van Gompel
& Lavik, 2013, p. 217).

The reason why copyright law’s originality test is primarily author-
oriented and does not require a comparison of works with prior art is largely
historically determined. In the 19th century, the justification for copyright
was found to exist in protecting the labour and expense incurred by the
author in creating the work (the labour theory of copyright) or in protect-
ing the author’s personality as manifested in the work (the personality
rights theory of copyright) (Buydens, 2012, pp. 258—309, 315—340). This was
reflected in the originality test being centred on the author as the creator
of the work (Van Gompel & Lavik, 2013, p. 215). Since copyright extends only
to the author’s individual expression and not to facts and ideas, an original-
ity criterion that focuses on the author’s own intellectual endeavours in
creating the work was considered a sufficient threshold. For the purpose
of alegal demarcation of copyright, no further object-oriented criteria such
as novelty, quality or merit were thought to be required.

Restyling copyright’s creativity standard: an arduous task

Since the concept of creativity differs greatly between the humanities
and copyright law in terms of interpretation and points of departure,
reinterpreting copyright law’s originality test by using insights from the
humanities appears to be a difficult task. Although, in theory, the idea of
drawing upon aesthetics or creativity studies to rephrase copyright law’s
creativity standard in more positive terms looks sympathetic, in practice,
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raising the standard along these lines would seem to create far more
problems than it solves. As Erlend Lavik also argues in this book, aesthet-
ics and creativity studies simply do not provide sufficiently well-defined
and coherent principles for the purpose of creating legal certainty in the
copyright domain. This has been explained in greater detail elsewhere
(Lavik & Van Gompel, 2013).

Without repeating the said discussion here, it is evident from the
comparison above that if copyright law were to move away from the low,
author-oriented originality criterion by adopting a higher creativity test
akin to the one applied in aesthetics and creativity studies, then this would
undoubtedly mark a departure from the core principles upon which copy-
right law rests. It would subject copyright to a novelty-like criterion and
would require courts to determine whether a work creatively stands out
against other, comparable works. Rather than centring protection on the
author’s own intellectual creation, it would require evaluating a work’s merit
vis-a-vis other works to ascertain whether it is worthy of protection. This
is undesirable, as it would completely upset the current copyright system
and the principles upon which it is based.

Still, this does not change the fact that creativity is part of copyright law’s
originality criterion and that it will remain a hollow term unless it is taken
more seriously. For this reason, the following two sections will examine
whether it would be practical and feasible to reinforce the current ‘free
and creative choices’-test by requiring courts to take full account, first, of
constraints that may restrict the author’s creative autonomy and, second,
of the bond between a work and its creator so as to determine whether his
or her personality is sufficiently reflected in it.

Autonomy: Exercising free choice within creative constraints

Creativity requires certain autonomy on the part of the creator. Without
autonomy, creators may lose the intrinsic motivation for creating works,
which can affect their sense of intellectual ownership (Amabile, 1998, p. 82).
Moreover, as Mark A. Runco writes, ‘[o]riginality implies that the person is
doing something that is different from what others are doing, and that is
probably easiest if he or she is independent and autonomous’ (2007, p. 288).
Hence, there is a certain relationship between the degree of freedom that
creators enjoy and the level of creativity evident in the works they produce.

This is also acknowledged in copyright law. As observed, the CJEU
has judged that copyright protection is granted only to works that result
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from the author’s free and creative choices. Conversely, it has ruled that
copyright’s originality threshold is not met when the creation of a work is
dictated by technical or functional considerations, rules or constraints that
leave no room for creative freedom (Bezpecnostni softwarovd asociace, 2010,
§ 48—49; Football Association Premier League, 2011, § 98; Football Dataco,
2012, § 39; SAS, 2012, § 39). The CJEU has held that copyright extends nei-
ther to the functionality of a computer program, nor to the programming
language, the format of data files and the graphic user interface insofar
as these components are differentiated by their technical function only
(Bezpecnostni softwarovd asociace, 2010, § 48; SAS, 2012, § 39).

From a legal perspective, since the originality criterion requires a work
to express the author’s free and creative choices, it makes sense that courts,
in deciding on a work’s eligibility for protection, ignore elements that do not
result from autonomous creative choices by the author. However, the dif-
ficulty remains how the originality of a work as a whole is to be judged when
it contains technical, functional or other non-original features. This will be
considered in more detail below. In the Bezpecnostni softwarovd asociace case,
the CJEU has further explained the importance of discounting technical or
functional considerations, rules or constraints when making judgment on the
originality of a work. It stated that, if the different methods of implementing
an idea are so limited that idea and expression become indissociable, then
the space for authors to express their creativity in a personal manner is too
narrow to create a work that constitutes an intellectual creation of their own
(2010, §§ 49—50). Although the way in which the CJEU brings in the idea/
expression dichotomy is odd, it clearly seeks to prevent that the originality
testis interpreted in such a way that it would enable a monopolisation of ideas
‘to the detriment of technological progress and industrial development’ (SAS,
2012, § 40). Competition or innovation must not be excluded by authors who
claim exclusive protection for elements of works that are merely technically
or functionally defined and that leave no room for creative choices.

Creative constraints also play a role outside the mere technical or
functional domains. At least, that can be inferred from the Football Associa-
tion Premier League case, in which the CJEU denied protection to football
matches on the grounds that they ‘are subject to rules of the game, leaving
no room for creative freedom for the purposes of copyright’ (2011, § 98). It
would have been more straightforward had the Court denied protection by
reasoning why a football game is not a literary or artistic ‘work’. Copyright is
indeed not intended to protect football matches or, more precisely, to cover
sports techniques and tactics. If the Dutch athlete Epke Zonderland could
claim copyright protection for the three consecutive flight elements which
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he introduced and successfully completed in the men’s horizontal bar final
during the 2012 Olympics in London, then he could eliminate competition
and innovation in this sport by precluding others from performing the same.
The objective of sports being to attain maximum physical performance in
fair competition with other participants, any athlete may seek a competitive
advantage through physical training, mental preparation, refining skills,
better applying knowledge, using better equipment or developing new tech-
niques. It would be unthinkable, however, if the one athlete has a competi-
tive advantage over the other due to an intellectual property right over the
execution of sports elements (with the exception maybe of choreographed
movements in disciplines such as figure skating or free style gymnastics).
That is why it makes sense to exclude sports from the copyright domain
altogether, as they are commonly understood to be in most countries (Spoor,
Verkade and Visser, 2005, p. 127). It is somewhat surprising that, instead,
the CJEU applied the ‘creative freedom’-test to football matches, because
by doing so it seems to imply that sports events are in principle eligible
subject-matter. That in turn raises the thorny question of authorship. Who
qualifies as ‘author’ of football matches? (The players, captain, technical
staff, the coach, one team, both teams, all of the above?).

In practice, the challenge is to determine how much freedom authors
actually have for making creative choices. Creative processes and outcomes
are always contingent on conventions and constraints of some kind. These
may exist in various forms and may vary from soft, self-imposed restrictions
to hard limitations that are imposed from outside. This section first explains
how creativity and constraints interact and then sketches types of constraints
by which the author’s creative freedom may be inhibited. Because the object
is to illustrate that the author’s autonomy in creative processes is invariably
restricted, in these sections the copyright implications are not examined in
much detail. That will be done in the subsequent section, which examines
how courts deal with creative constraints when judging on copyright law’s
originality test. It will be seen that courts often only investigate the creative
space that is available, without observing how that space is used and whether
the author has been restricted in any way during the creative process.

The interplay between creativity and constraints

In creativity studies, there is extensive literature on how tradition, conven-
tions and constraints affect creative processes. Most writings focus on the
intricate relationship between creativity and constraints, explaining that,
while the latter obviously restrict the creative freedom of authors, at the
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same time, they are an intrinsic and perhaps necessary part of creative
processes. If a sufficient degree of freedom is critical for artists to be able
to make creative choices, then creativity will be stifled if there are too
many restrictions. Yet, too much freedom can also paralyse creativity. If
authors are offered too many choices, then the creative space may be too
large to make adequate creative decisions. Linda Candy rightly observes
that, since ‘[a] totally free or unoccupied space in which to begin a creative
work is both unimaginable and probably undesirable’, constraints can also
be conducive to creativity by providing the author with ‘a more manageable
creative space’ (2007, p. 366).

For Igor Stravinsky, for example, rules and restrictions were an integral
and essential part of musical composition. He wrote:

The creator’s function is to sift the elements he receives from [imagination),
for human activity must impose limits upon itself. The more art is controlled,
limited, worked over, the more it is free. As for myself, I experience a sort
of terror when, at the moment of setting to work and finding myself before
the infinitude of possibilities that present themselves, I have the feeling
that everything is permissible to me. ... My freedom thus consists in my
moving about within the narrow frame that I have assigned myself for each
of my undertakings. I shall go even further: my freedom will be so much the
greater and more meaningful the more narrowly I limit my field of action
and the more I surround myself with obstacles. Whatever diminishes con-
straint, diminishes strength. The more constraints one imposes, the more
one frees one’s self of the chains that shackle the spirit (1970, pp. 63—-65).

Hence, in constraint theories, creativity is typically defined as ‘a process of
exercising free choice in the context of a range of existing constraints’ (Candy,
2007, p. 366). In a similar vein, Jon Elster interprets creativity as ‘working
within constraints’ and originality as ‘changing the constraints’ (2000, p.180),
thus qualifying originality as a higher to attain standard than creativity. At
the very end of this spectrum is Patricia D. Stokes’ constraint model, accord-
ing to which genuine artistic freedom is left only to artists like Motherwell,
Mondrian, Klee and others ‘who self-select and self-impose constraints on
their current successful solutions’ and, in so doing, pursue ‘a novel goal and
in the process of realising it [enlarge] a domain’ (2008, pp. 234, 235).
Obviously the way in which constraints affect creativity fully depends
on their nature. As in the example of Stravinsky, the restrictions are totally
self-imposed and therefore part of the creative process. This does not directly
upset creative freedom. In fact, it is creative autonomy that allows artists to
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set the boundaries within which they wish to create. However, every creative
choice, even if imposed by entirely idiosyncratic constraints, involves sub-
sequent restrictions that may have an effect on the creative space available
to authors. For this reason, Jon Elster suggests in his book Ulysses Unbound
(2000, p.176) that artistic creation must be envisaged as a two-step process,
i.e., as a ‘choice of constraints followed by choice within constraints’. The first
step involves voluntary choices of constraints that include, for example, the
choice to work in a certain genre or the choice of materials. Such choices
inevitably require authors to make subsequent — not necessarily voluntary
— choices based on the external constraints that working in a particular
genre or with the one or the other type of material implicate.

At the same time, there are also many external and internal constraints
to creativity to which authors would usually not submit themselves volun-
tarily. Examples vary from psychological barriers, such as writers’ blocks
and early creativity that limits future achievements (Goncalo, Vincent and
Audia, 2010), to external restrictions, such as fixed deadlines and limited
budgets. The former are personal and do not affect all authors, but the latter
are very common. Nearly all authors are somehow restricted by time and
money. In one way, these constraints are useful as they keep authors focused
on creation. Jon Elster (2000, pp. 210—211) writes: ‘For a movie director, an
unlimited budget may be disastrous. For a TV producer, having too much
time may undermine creativity’. On the other hand, the same constraints
may also restrict creative freedom, especially if the deadlines are too short
or the available budget too tight.

Table1. Some sources of creative constraints

Voluntary/Autonomous Involuntary

Internal  Choice of genre Psychological barriers such as mood,
Choice of audience writer’s block, early creativity, etc.
Choice of topic and content Personality of the author, including
Choice of medium, format, methods personal traits, habits and preferences
and materials

External Rules of the genre Barriers to understanding, such as

Trends and audience expectations
Functional demands

Work environment, including creative
briefs and instructions, imposed
deadlines and available budget

limits of language

Physiological barriers such as range of
hearing and vision

Limits to physical performance such
as musical performance

Properties of texture, strength and
structure of materials

Technical limitations
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Table 1 provides examples of internal and external constraints to creativity
and the voluntary or involuntary nature of them. Several of these examples
are dealt with in more detail in the next section on creative conventions
and constraints.

Conventions and constraints in creative processes

The previous section shows that, while different types of conventions
and constraints affect creative processes, not all of them truly inhibit the
author’s creative freedom. In fact, authors often exercise their creative
autonomy to actually impose restrictions on themselves. The voluntary
internal constraints indicated in Table 1 clearly illustrate this. Other con-
straints, such as the psychological barriers to create as a result of mood,
writer’s block or early creativity hinder the creative process, but copyright
discounts these factors because they are viewed as involuntary internal
constraints. Hence, for the purpose of establishing whether a work passes
or fails copyright law’s originality test, all internal constraints mentioned in
Table 1are not directly relevant or useful, either because they do not impede
but rather facilitate the author’s ability to make ‘free and creative choices’
(the voluntary internal constraints) or because they are totally accidental
and unintentional (the involuntary internal constraints).

Having said that, the voluntary internal constraints are not entirely
irrelevant. They can serve as a useful starting point for laying bare the
external constraints to creativity that will affect the ability of authors to
make ‘free and creative choices’. This follows from Jon Elster’s depiction
of artistic creation as a ‘choice of constraints followed by choice within con-
straints’. Because every creative process requires authors to make creative
decisions (the voluntary internal constraints), these decisions eventually
will also inflict various external constraints on them. Therefore, this section
discerns three types of internal decisions that creative processes involve,
namely, the choice of genre, the choice of medium, format, methods and
materials and the choice of the audience that authors want to reach. It
ascertains how these choices may impose external constraints on authors
that limit their freedom of action. Next, it analyses how creative freedom
may be inhibited by external constraints that may arise in employment or
contractual relationships.

This approach differs from other ways of systematising constraints to
creativity. Jon Elster, for example, distinguished purely between soft, self-
imposed constraints and conventions, on the one hand, and hard, intrinsic
and imposed constraints, on the other hand (2000, p. 190). Another division
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was proposed by Brian Moeran who, in his paper on cultural production,
creativity and constraints (2011, p. 16), differentiates between material,
temporal, spatial, social, representational and economic restrictions. While
these scholars engage in a treatment of how creativity is limited in a general
way, our intention is to categorise constraints that restrict the author’s
ability to make free and creative choices in shaping their work. That is why
the approach in this chapter differs.

At first sight, many constraints mentioned in the following sections
may appear not very problematic from a copyright viewpoint, since the
required originality threshold is so easily reached. However, the deeper
we dig into the constraints to creativity, the more we shall realise that it
cannot automatically be assumed — as courts sometimes do — that authors
have made ‘free and creative choices’ in producing their works.

The choice of genre
The specific genre in which authors create their works clearly imposes
a number of restrictions. While the term ‘genre’ has multiple meanings,
varying from discipline to discipline and sometimes even within disciplines,
in this section, it is used in a rather general fashion. It refers to any type,
class or category of literature, music or art — in the broadest sense of the
word — that is defined by shared characteristics of content, form, style,
mood, et cetera. Genres are necessarily formed retroactively, as they require
(informal) recognition of their shared characteristics by a specific artistic
community or culture. Genres are thus defined by established conventions,
the so-called ‘rules of the genre’. These are — implicit or explicit — norms or
understandings, to which nearly all authors in a particular genre submit
themselves. Blues compositions, for example, traditionally have a twelve-bar
chord scheme and a distinguishable A-A-B rhyme and lyric pattern.
Another example is Western movies, which comprise not only various
visual conventions, such as their location in the countryside or in towns
with saloons, people wearing wide-brimmed hats, high-heeled boots with
spurs, using rifles, riding horses, and so on (Buscombe, 1970, pp. 36—38).
Perhaps even stronger genre characteristics of Westerns are the recurring
repertoire of situations and events that draw on the history of the American
frontier, including ‘gunfight, drifters from a defeated south, confrontations
of cavalry and Indians, ambushes, gambling, cattle drives and railway build-
ing’ (Collins, 1970, p. 70). It is these and possibly other conventions that allow
audiences to recognise a film as belonging to the genre of Western movies.
In practice, it is very common that authors choose to work within certain
artistic conventions of genre. While this obviously is a free choice, it may
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restrict them in a way that is far more restraining than other constraints that
they impose on themselves. This is, as Elster argues, because artistic conven-
tions are not invented by authors who submit themselves to the rules of the
genre (Elster 2000, pp. 175 and 196). For authors, artistic conventions can
be ‘normatively compelling’ in the sense that, in the view of other artists,
critics and the audience, they ‘embody the right way of doing things’ (ibid.,
p- 198). If authors would disobey the conventions, they risk being rejected
or misunderstood by the public whom they wish to address. Additionally,
authors may have no real incentive to deviate from artistic conventions,
because their works can only be evaluated by competent judges if a reason-
able comparison can be made with similar works. This ultimately compels
all authors who work within a particular genre to conform to the same set
of artistic conventions (ibid., p. 199).

This does not mean that, by working in a specific genre, authors cannot
freely express themselves. With regard to blues music, Steven C. Tracy
writes:

[...] the blues provide a basic structure free enough to accommodate
individual temperament, abilities, and creativity. Far from being a limited
genre, it provides a structured but expansive place for the individual to
relate to and express the community, and for artists to touch home base
but still express themselves individually (2004, p. 124).

The rules of some genres are more strictly defined than others. In contrast
to Western movies, for which there are scores of — more or less — loosely
organised conventions (of which usually only part need to be included in a
movie to qualify it as a Western), some poetry follows clearly defined rules.
To give an example, a sonnet always consists of a fourteen-line verse with
a specific metrical structure and a fixed rhyme scheme (i.e. usually three
quatrains and a couplet or an octave and a sestet). Limericks and other
verse forms follow similar conventions. The rules of these genres ‘may
be so specific as to leave little room or necessity for elaborate rhetorical
planning’ (Flower and Hayes, 1981, p. 379). Still, the large variety of poems
that are created over the years reveal that these genres leave ample room
for individual expression.

The point is, however, that while genres may leave enough creative space
for personal expression, authors cannot disregard the rules and conven-
tions that intrinsically define it. Certainly, authors may challenge certain
conventions or even abandon ones that have become too cliché. For ‘avant-
garde’ works, pushing the boundaries of existing norms or genres is even
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an essential aspect. This allows artistic conventions to evolve or change
over time. Still, as it takes time to gain enough institutional momentum for
recognition and appreciation of new conventions in existing genres, such
progress can only occur slowly. To be understood and accepted, authors
cannot recklessly deviate from the conventions of a genre. They must
always remain somewhat traditional and conservative in their approach
(Csikszentmihalyi, 1996, p. 71). This suggests that a work ‘may bend or break
the rules, but it cannot simply ignore them’ (Lavik and Van Gompel, 2013,
p- 396). Authors must somehow obey the rules of a genre.

Copyright law recognises creative constraints imposed by rules of
genres in literature, film, visual arts, music, and so on, insofar as ‘style’ is
excluded from protection. This means that authors are free to use the shared
characteristics of form, content, style, or mood of existing genres, as long as
they refrain from copying the original expression of specific works within
those genres. However, as will be explained below, difficulties may arise in
copyright infringement cases when it needs to be determined how elements
of ‘style’ must be disregarded in comparing the overall impression of a work
with the allegedly infringing copy. Another problem may occur when a
new genre is born, that is, when an innovative style that emerged with one
particular artist is followed by other artists and retroactively defined as a
new ‘genre’. In such a case, separating the unprotected elements of ‘style’
from the protected ‘original expression’ of works created by a trendsetting
artist at the time when he was still the only person using his or her own
invented style may be very difficult (Verkade, 1996, § 9). This raises the
question whether (parts of) the trendsetter’s works would not gradually
degenerate into an unprotected style (Hugenholtz, 1999, § 3). This problem,
which is manifested particularly in fashion, industrial design and other
areas driven by trends, has stirred quite some debate in the Netherlands.
Some legal scholars have argued that copyright protection can indeed
‘dilute’ and degenerate into an unprotected style (see e.g. Quaedvlieg, 2004),
but the Supreme Court has denied that the scope of copyright protection
can diminish over time (Stokke v. Fikszo, 2013, § 6.3.6).

The choice of medium, format, methods and materials

Other than by the choice of genre, authors may be constrained by the choice
of the medium and format in which to cast their works and the methods
and materials that they will apply. Nowadays, authors have the choice
between digital and ‘analogue’ means of production and dissemination. This
has opened new possibilities, but also introduced new constraints. In the
digital arts, for example, while the space available for creative expression
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is enormous, authors must duly understand digital technology to generate
the desired outcome. Linda Candy (2007, p. 366) writes that producing
digital art often requires a trade-off between artistic aspiration and digital
constraints, explaining that ‘[tJhe choice of whether to program or to use
a software application can be critical to how much the artist has control
over the character of the constraints to be specified’. The creative freedom
of digital artists is consequently limited to the extent that they run into
technological deficiencies of their own or of technologists with whom they
collaborate. Not only does this challenge the boundaries of creative partner-
ships and the perception of authorship, as Elena Cooper’s chapter in this
book demonstrates, but digital artists must also accept the limitations of
existing software applications and tools that they apply for creating their
works. Even with state-of-the-art technologies, they simply cannot always
create what they have envisaged.

Creative constraints may be stricter or looser depending on whether or
not a work also has a utilitarian function. For example, while architectural
works may be designed for aesthetic appeal, they ultimately must lead
to the construction of real houses or buildings. In the drafting process,
therefore, architects are constrained first of all by the utilitarian purpose
of a building. If it is meant for living, then it must have certain basic facili-
ties, such as a living space, a kitchen, one or more bedrooms, a toilet and
bathroom, et cetera. Although there are various ways in which architects
may spatially organise these facilities, in the end, there must be a— more or
less — appropriate order between them if the architect wants the building to
suit the purposes for which it is designed (Hall and Hall, 1975). A building
must moreover have a firm construction. While any futuristic building
can be designed on a creation table, it is not a given that constructing it
is technically feasible. This will depend on the strength of materials, the
distribution of stress, and environmental factors, including the level of
hurricane or seismic activity in a region. Architects must use the right
combination of materials, composition structures and assembly methods
to ensure that their creations are durable and safe (Place, 2007). In practice,
architects must also handle a large number of external constraints. They
have to follow various statutory protocols and building regulations, such as
technical regulations about minimum ceiling heights and room sizes and
safety instructions about the place and number of fire exist doors in public
spaces. Furthermore, they may be bound to comply with urban planning
permissions, which not only have an impact on what can be built, but may
also impose (aesthetic) guidelines on how buildings must be shaped (Imrie
and Street, 2011).
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For other, more artistic types of works such as music, literature, photos
and films, the creative freedom in choosing the appropriate medium,
format, methods and materials is usually much larger (unless the work is
commissioned to be cast in a specific form, as will be discussed further
below). Film directors, for example, can opt to shoot their movies with
specific cameras (varying from 8mm to HD to 3D), silent or with sound,
in colour, black-and-white or other toning effect, et cetera. Painters can
choose between particular surfaces (e.g. canvas, wood or paper), painting
sizes, types of paint (e.g. oil or acryl), specific painting techniques (e.g.
aquarelle or airbrush), and so on. For other visual artists, photographers,
music composers and novelists, the range of available media, formats,
methods and materials is likewise very broad.

This does not mean, however, that these artists are not in any way
constrained by the choice of medium, format, methods and materials.
Just as works of architecture are meant to be built, so are musical com-
positions meant to be performed. Composers must therefore realise that
there are limits to what musicians can physically perform (Elster, 2000,
p. 191). Furthermore, artists must take account of the specific nature of
the materials that they intend to use. Natural materials such as wood,
clay and stone have specific properties of texture, structure and strength,
which make them better or less suited for creating particular types
of works. Other materials, including metal and glass, require special
processing techniques like metalworking and glassblowing that involve
specific constraints of their own. This has significance for the way in
which authors can ultimately shape and cast their works (Moeran, 2011,
pp- 19—21).

Here too, creative constraints may be tighter once a work receives a more
utilitarian purpose. A good example is the creation of portraits, the object
of which is to display the characteristic features of a person. This requires
artists to compose the portrait in such a way that it enables viewers to
instantly recognise the portrayed person. This obviously limits artistic
freedom to some degree, but it certainly does not eliminate it. However,
where it concerns passport photos made for official purposes, the creative
freedom is almost certainly absent. To prevent crime, fraudulent uses and
identify theft, states prescribe strict requirements for passport photographs
in terms of size, photo quality, background, framing, exposure, position,
visibility of facial features and expression of the portrayed person. Such
regulations leave hardly any room for photographers to make ‘free and
creative choices’.
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The intended audience

Limitations further derive from the anticipated relation to the audience.
In his book Values of Art, Malcolm Budd (1995, p. 11) writes ‘that the role of
the artist, properly understood, requires the artist, in the creation of her
work, to adopt or bear in mind the role of the spectator’. While this does
not prevent authors from making creative choices, it does limit the creative
space in one way or the other. Since most works are created with an audience
in mind, authors will somehow be constrained by their own expectations
about the expectations of intended readers, viewers or listeners. As Jon
Elster (2000, p. 188) argues: ‘Once the artist has constructed his idea of
the reader, he is constrained to write in a way that the reader will find
instructive, entertaining, puzzling, moving, disturbing, and so on’. The
same applies to painters, film directors, music composers and other artists.
They usually also paint for intended viewers, make movies for intended
spectators, compose for intended listeners, and so forth (although some
authors may only be interested in the act of creation, but this is irrelevant
for our present purposes because copyright presupposes communication:
no proprietary legal regime is needed for authors who merely keep creation
to themselves).

Authors must also understand that there are limits to what an expected
audience can rationally endure. This is certainly important for works that
attracta captive audience in theatres, cinemas and concert halls. As Thomas
G. Pavel (1986, p. 98) remarks: ‘a play cannot usually sustain the audience’s
attention for more than a couple of hours; a movie’s duration depends on
the eye’s tolerance to strain’. Such restrictions will thus define the average
length of a work within these genres. But even if the audience can freely
choose the time and interval of consuming a work, as is typically the case for
novels, then authors must still construct the plot and story line in such a way
that they keep the reader’s attention continuously alive (Elster, 2000, p. 191).
This certainly also imposes limits on length, style and order of story telling.

Especially on the Internet, authors are bound to communicate their
works as clearly and effectively as possible. Usability studies show that, on
average, it takes only a few seconds to grab the attention of website visitors.
If a page loads too slowly (Krishnan and Sitaraman, 2012) or visitors do not
promptly find something of interest to them (Nielsen and Pernice, 2010),
then the website is likely to be abandoned during the first couple of seconds
of interaction. Authors that create and disseminate their works online can
therefore easily lose (part of) their audience if a creation does not meet the
immediate expectations of viewers. While this may be different for works
that make greater demands on the audience’s patience, such as modern
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art, here too, there are specific challenges for engaging online users, as
experience with virtual museums and art exhibitions corroborates (Soren
and Lemelin, 2004; Soren, 2005). This means that websites not only need to
operate well. To satisfy online users, web developers and creators must also
take full account of online user expectations. For this purpose, they may
adapt online content to make it more appealing to the target audience, for
example, by including catchy headlines, writing short introductory notes,
or using specific colours that are favoured by most users (Bonnardel, Piolat
and Le Bigot, 2011).

Adaptations of such kind, although authors may freely apply them, are
not necessarily based on autonomous choices. If they are primarily guided
by user demands, it cannot truly be upheld that they result from the author’s
free and creative choices.

Constraints in employment or contractual relationships

The author’s freedom of action may also be limited in cases of commissioned
works or works created in the course of employment. A good example is
journalists who work for a newspaper, either as freelancers or in employ-
ment. They must typically conform to an editorial statute or ethical code
that guides them in writing their reports. Reuters (2008), for example, has
published an online Handbook of Journalism, which contains detailed
accounts on how to write a journalistic report, including rules on story
length, basic story structure, consistency of style, key words, language
that must be avoided, et cetera. While Reuters indicates on the homepage
that ‘the handbook is not intended as a collection of “rules” that seeks to
constrain journalism, its guiding principles do restrict creative writing in
the sense that journalists are expected to use the handbook ‘as guidance
to taking decisions and adopting behaviours’ (ibid.). Hence, they are not
allowed to make creative choices fully at their own discretion.

Likewise, ‘no creative team in an advertising agency starts out with a
blank piece of paper, but is given a “creative brief” by the client who directs
the strategy to be taken by a particular campaign’ (Moeran, 2011, p. 18).
Such a brief unmistakably leads the authors of the campaign in a particular
direction. Commercially this may be attractive, as it instructs the team to
draft a campaign that will satisfy the client, but artistically, it comes with
anumber of restrictions. As Jeremy Bullmore (1999, p. 56) explains, a brief
may encourage creative thinking and ensure the relevance of the message
being conveyed, but it may also restrict creativity. Being informed by clients’
demands that often follow consumer beliefs and expectations, advertising
campaigns cannot be said to result from the free and creative choices of
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authors alone. The advertising industry clearly also follows consumer trends
and impacts (see e.g. Sinclair, 2012).

Other than creative instructions, authors may be constrained by the
available budget and imposed deadlines. Although there seem to be few
productions where time is not an issue, deadlines are obviously most critical
for authors who create works on regular intervals, such as writers of daily
newspaper columns or producers of daily or weekly TV shows (Elster, 2000,
p- 193). But time constraints are also common in other areas, such as film
production, where the schedules for shooting and production are to a consid-
erable extent determined by factors like the availability of actors, access to
set and locations and, ultimately, the allocated budget (Barnwell, 2004, p. 50).

That budget matters in creative endeavours is clearly illustrated by film
and television production. Although there are many examples of low-budget
films that are regarded as highly artistic, as for example Alfred Hitchcock’s
thriller Psycho illustrates, there often is a strong correlation between the
available budget and what filmmakers can eventually put on the screen
(Barnwell, 2004, p. 48). While it certainly does not prevent creative choices
being made, the allocated money may have bearing on the creative freedom
of filmmakers (and other types of creators) in the sense that it may prevent
them from making the creative choices that they would have preferred to
make (see e.g. Affron and Affron, 1995, p. 16; Jerholt, 2010, p. 107).

For copyright purposes, these types of diverse financial constraints will
usually not be relevant for the question of whether there is a work, since
copyright law’s originality test is so low. However, they possibly are relevant
in copyright infringement analyses, for example, where film directors reuse
costumes, props or sets or even entire scenes or shots from earlier films to
cut corners in their production budget. Such ‘recycling’ regularly occurs in
the film industry, but will not easily lead to court cases, as films are often
produced by the same company that owns the reused materials.

Implications for copyright law’s originality test

As the preceding section has illustrated, authors may be invariably con-
fronted with various restrictions during the creation of their works. For
this reason, it cannot be unquestioningly presupposed that a work results
from the author’s ‘free and creative choices’, as the CJEU’s originality test
for copyright requires. Therefore, one would expect that in the assessment
that courts make of the original character of a work, or the lack of it, ample
consideration is given to the presence and impact of constraints. This sec-
tion examines recent case law of the CJEU and Dutch courts on this point.
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After some preliminary remarks and a short discussion of copyright and
creative constraints generally, specific attention is given to how the case
law handles technical and functional constraints and other constraints to
creativity in applying copyright law’s originality test.

Preliminary remarks

Before discussing the impact of creative constraints on copyright law’s
originality criterion, two observations must be made. First, it is important to
understand that, in practice, there are very few stand-alone cases about the
question of whether a creation is original enough to qualify as a copyright-
protected work. For obvious reasons, copyright’s originality test appears
as part of infringement analyses, where the defendant disputes that the
plaintiff’s work attracts copyright or claims that no copyright relevant
parts are copied in the allegedly infringing work. Accordingly, in such cases,
courts necessarily make a comparison between the plaintiff’s work and
the allegedly infringing copy. Even if a court finds that certain borrowings
(e.g. of technical or functional elements) are not infringing by themselves,
they may still find infringement if they see much similarity in the ‘overall
impression’ of the two works under consideration.

Second, it must be noted that manufacturers and designers of techni-
cal and functional products regularly claim copyright infringement as
a subsidiary fall-back option to obtain protection against competitors,
with infringement of registered design rights as the main claim. Before
Dutch courts, actions for design right and copyright infringements are
sometimes accompanied by an action in the tort of slavish imitation (slaafse
nabootsing). Copyright can easily be relied upon, as the right comes into
existence automatically upon the creation of an original work of authorship.
It does not depend on registration or any other formality. Moreover, in most
countries, the copyright term lasts for the author’s life plus 70 years which
is much longer than the usual 25-year term for design rights. If manufactur-
ers and designers cannot rely on design protection because they failed to
fulfil the formalities required for acquiring or maintaining design rights, or
because the term has expired, or the use made is allowed under design law,
they often can still fall back on copyright protection. Such copyright cases
are primarily about thwarting competition, not about protecting artistic
or creative achievements.

Copyright and creative constraints
Some constraints to creativity are difficult to accommodate in copyright
law, because they do not restrict choice but merely limit creative freedom to
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acertain degree. That is the case, for example, with deadlines and budgetary
ceilings. While clearly limiting the freedom of action of authors, within the
time and budget that is allocated to them, authors can exercise considerable
autonomy to make creative choices of their own. Thus, time constraints
and limited budgets are of no relevance in determining the eligibility for
protection of works. As long as authors have made free and subjective
choices within the creative space that is available to them, their works
should benefit from the protection afforded by copyright law.

Other types of constraints, however, limit creative freedom to such a
degree that it is more difficult to assume that they leave sufficient room
for free and creative choices. Examples include cases where there are
limited possibilities to accomplish the same or a similar artistic effect or
utilitarian purpose, where the author’s choices are clearly informed by
audience demands or trends, and where creation is shaped by external
instructions, such as those imposed by law or regulation. This suggests
that courts should take such restrictions into account, since they might
impinge on the question of whether a work is sufficiently the author’s own
to be eligible for protection.

Technical and functional constraints

As observed above, the CJEU has explicitly recognised that copyright does
not extend to elements of works that leave no room for creative freedom.
This principle is widely accepted, as case law at the national level of the EU
Member States corroborates.

In the Netherlands, it is settled case law that functional or technical
characteristics of a work — i.e. aspects of form that are determined by
functional or technical demands — cannot attract copyright, as they fail to
reflect the author’s subjective creativity. This has recently been confirmed
by the Dutch Supreme Court in Kecofa v. Lancéme (2006) and Gavita v.
Puutarhaliike Helle (2010). Most published cases in which functional and
technical constraints play a role concern productions in the applied arts and
industrial design, e.g. furniture, upholstery, utensils, fashion accessories.
These categories of works reside more on the edge of copyright, as evidenced
by their optional protection under Art. 2(7) of the Berne Convention and
their special treatment in the copyright laws of countries such as Italy,
where they attract copyright only if they have ‘inherent artistic value’, and
the UK, where they receive copyright only if they fit the statutory categories
of ‘artistic’ or ‘literary’ works (Bently and Sherman, 2009, pp. 679—681).
However, they obviously are eligible for copyright protection, as explicit
in the Dutch Copyright Act (Art. 10(1) under 11).
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The Dutch Supreme Court even assumes that works of applied art are
subject to the same CJEU’s ‘author’s own intellectual creation’-test as all
other creations, as is evident from three cases involving Stokke’s Tripp
Trapp children’s chair (Stokke v. H3 Products, 2013, § 3.4(b); Stokkev. Fikszo,
2013, § 4.2(b); Hauckv. Stokke, 2013, § 4.2(b)). In these cases, it was held that
copyright may extend to technical or functional design if the author had
sufficient room for making creative choices. Interestingly, the Supreme
Court further ruled that also a selection of individually unprotected ele-
ments can attract copyright ifit bears the author’s personal imprint (Stokke
v. H3 Products, 2013, § 3.4(e); Stokke v. Fikszo, 2013, § 4.2(e); Hauck v. Stokke,
2013, § 4.2(e)).

The latter is remarkable and, from a doctrinal viewpoint, not necessarily
satisfactory. It testifies to the move of copyright’s originality test towards a
‘creative collection-test. While before, creative collection was a concept at
the macro level, designating an outlier category of works like anthologies and
collections of texts, now it seemingly becomes a core concept at the micro
level of the originality test. Of course, it can be argued that all protected works
essentially consist of an ‘original’ combination of unprotected elements.
Literary works are also made up of individual words that, taken in isola-
tion, are unprotected (Infopaq International, 2009, § 46) — safe perhaps for a
few exceptional cases where new words might attract copyright (cf. Spoor,
Verkade and Visser, 2005, p. 118). However, this comparison does not really fit.

The difficulty is to establish the units, elements or resources from which
to select. For example, saying that a written text is made up of ‘units’ of
a language (a system of signs that encode information) or that a musical
composition is made up of ‘elements’ of sounds (distinct manifestations of
frequencies audible to the human ear) is not the same exercise as construct-
ing the ‘pool’ of possible units, elements or resources from which industrial
design may be composed. In the latter case, it is not only the object, but
also the function of the design and the constraints that this poses on the
eventual form and materials used (including functional restraints like e.g.
stackability of say garden furniture, and market-oriented restraints like
limiting production costs) that determine the relevant pool of resources.
The question is whether making such a distinction is feasible, as it requires
a comparison of works of industrial design to a theoretical pool of possible —
creative and/or functional — choices to ascertain whether the combination
of elements of which such work is composed would represent a sufficiently
‘original’ selection.

Legal reasoning on this point is not very well developed, probably because
copyright covers such a vast array of cultural production. The ‘unit’ problem
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is studied more in depth per category of work in other disciplines such as
literary studies, visual arts, and film studies. In copyright law, by contrast,
resort is made to more general statements and sweeping comparisons
that do not easily withstand scrutiny from expert domains within the
humanities. In practice, what happened in the three Stokke cases is that the
defendants unpacked various elements of form of the Tripp Trapp chair to
show that they could not qualify as ‘original’. The Supreme Court, however,
urged the Court of Appeal to look at the chair’s overall impression and
to repack all elements to determine whether the collection of elements
constituted an intellectual creation by the author. This question is often
resolved by assessing how much creative space a designer had at his or her
disposal when creating a work. Still, while the existence of creative space
is a prerequisite for an author to make an ‘original’ creation, this does not
of itself lead to the conclusion that the creation must therefore also be
original. Instead, as will be argued below, courts should distinguish the
presence of creative space from how it is used. An individual assessment
of the use of space in expressive form should thus be the ultimate test for
establishing originality.

Obviously, if a combination of unprotected elements is deemed suf-
ficiently original to attract copyright, then protection would only extend
to the specific combination of unprotected elements. This means that
competitors can create similar products using a different combination
and/or a different set of protected or unprotected elements. The overall
impression of the product must differ from that of the original. This needs
to be determined by the facts of each case (Stokke v. H3 Products, 2013, §
3.4(e)(f); Stokke v. Fikszo, 2013, § 4.2(e)(f); Hauck v. Stokke, 2013, § 4.2(e)(f)).

While this assumes that the scope of protection granted is ‘thin’, in
practice, it is not without significance. Once a court in an infringement case
accepts that a work attracts copyright, this also has consequences reach-
ing beyond the infringement case at hand. One important consequence is
that, unless a copyright exception or limitation applies, third parties are
prohibited from reproducing or communicating the work to the public (e.g.,
for advertising purposes or in a film documentary or TV special) without the
copyright owner’s consent. This may affect freedom of speech. It is unclear
whether the Supreme Court realised this when drawing the originality
criterion into copyright law’s infringement analysis, as it did in the Stokke
cases. From a doctrinal viewpoint, it would have been better if the Court
had more critically approached the question of whether copyright extends
to combinations of unprotected elements, especially where it concerns
products created under technical and functional constraints.
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Other creative constraints

Apart from functional and technical elements, the courts generally ac-
knowledge that copyright does not extend to mere facts, ideas or elements
of style, but only protects original expression. In the landmark case of Van
Gelder v. Van Rijn (1946), the Dutch Supreme Court ruled that a style or
method of treatment that confers a specific artistic effect on an object — in
this case: applying burn and steel-brushing techniques to create wooden
sculptures — cannot attract copyright. This was reiterated in the Decaux
v. Mediamax case (1995), where it was held that style, trends and fashion
are not copyrightable, but that protection may extend to the author’s own
individual way of expressing a design in a particular style, trend or fashion.
In 2013, in the Broeren v. Duijsens-Kroezen case, the Supreme Court once
more underlined that copyright does not protect style and further held
that, save for exceptional circumstances, tort law does not grant protection
against slavish imitation (slaafse nabootsing) of style. Doing so would harm
the principle underlying the exclusion of style from copyright law, which
is to foster cultural growth by ensuring that authors have enough freedom
to build upon ideas and abstractions developed by others.

In practice, however, courts sometimes do recognise copyright in
creations that balance on the edge of convergence of idea and expression.
This includes productions like family board games and formats of TV
programmes (Hugenholtz, 2012, pp. 44—45). Illustrative is that the courts
in such cases often abstain from assessing whether authors, in expressing
their works, exerted creative autonomy or whether the creative choices they
made were rather informed by external considerations.

In the Impagv. Hasbro case (2001), for example, the Supreme Court upheld
the ruling of the Court of Appeal of Amsterdam that, notwithstanding
the uncopyrightability of game concepts, the design of family games like
‘Jenga’ (a wooden tumbling stacking tower game), ‘Connect Four’ (a first to
get four-in-a-row game) and ‘Guess Who?’ (a flip-and-find face game) was
sufficiently original to attract copyright protection. As it concerned a case in
summary proceeding, the Supreme Court accepted that the Court of Appeal
had only briefly motivated its decision. Nevertheless, it is fairly remarkable
that both courts overlooked that the concepts of most family games are
based on early playing games that, if protectable, would be in the public
domain. ‘Connect Four’, for example, is a variant of tic-tac-toe and tower
building games have also been known for many centuries. Furthermore,
the courts too easily glossed over the fact that the simplicity of many game
concepts puts restraints on the execution of form. The creative choices
involving the design of a stacking block tower game like Jenga’, for instance,
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leave little choice for variation. The blocks must be stackable, their height
must exceed the average diameter of a finger (but not too far), their surface
must be smooth enough to allow their removal from the tower, and so on.
In reality, therefore, the creative space for designing such a game is limited.
This raises questions about how much creativity the designer truly exercised
in creating the game, other than in developing and elaborating the game
concept along technical or functional constraints.

Asregards TV programme formats, in the Castawayv. Endemol case, the
Court of Appeal of Amsterdam (2002) ruled that such formats might attract
copyright if they are sufficiently elaborated in detail and their specific
elements, which alone do not need to attract copyright, together form a
‘unity’ with an own, original character. This decision, which was upheld by
the Supreme Court in 2004, resembles the protection conferred on original
combinations of unprotected elements in the three Stokke cases discussed
above. In this case, which concerned the format of a reality TV show, the
court identified twelve elements of the format and concluded that, together,
these elements were sufficiently original to attract copyright. How the
court arrived at this conclusion is unclear, but nothing in the judgment
reveals that it examined how much of the format essentially resulted from
the author’s own, subjective choices and how much of it was based on
established conventions within the genre and thus resided outside the
author’s autonomy. That is disappointing, because it could have shed more
light on whether the format was really the author’s own intellectual crea-
tion. While in the end, the court did not find copyright infringement in this
case, the fact that it gave the format the status of a copyrighted work may
have consequences for third parties who wish to create similar formats for
other reality TV shows. In this regard, it should be noted that it is debateable
whether TV programme formats actually need copyright protection. As
Stefan Bechtold (2013) argues, despite the difficulty of claiming protection
for TV show formats under intellectual property laws, the international
trade in them is thriving. In practice, their protection is often jealously
guarded through contracts and industry norms (Kretschmer, Singh and
Wardle, 2009). This places question marks on the importance of copyright
for protecting TV show formats in the first place.

In cases concerning the copyrightability of websites, the courts also
look at the overall impression of webpages to consider whether they are
sufficiently original. Sometimes protection is denied because a webpage
mainly consists of elements that are also used on other websites (Social
Dealv. Wowdeal, 2012) or because the design and layout of a webpage are
too trivial and obvious to involve any type of creative labour (Union v.
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Calleur, 2012). Other times protection is granted if the court finds the text,
design and layout of a webpage to sufficiently reflect the author’s creative
choices, as the E2Ma v. Malicor case (2012) illustrates. Oddly, in this case,
the District Court of Utrecht based its analysis on the choice and arrange-
ment of elements that, on closer inspection and save for individual texts
and pictures, are common and basic features of webpages, such as the
division and placement of texts and fields, the use of banners, arrows and
other indicators, the letter type, the colour pattern, et cetera. While such
elements can be combined in various ways, the question remains whether
the webpage design was the result of the author’s ‘free and creative choices’
or primarily informed by trends and audience expectations about how
websites are logically organised.

Courts’ overly one-sided analysis of creative autonomy

The above examples reveal that examining creative constraints is usually
not part of the court’s analysis when ascertaining the eligibility for protec-
tion of works. Dutch courts look at the creative space that is available,
without actually observing how the space is used and whether, in the course
of the creative process, the author has been restricted in any way. As a
result, they evaluate whether creative space exists and then apparently
assume that if it does, the way in which it is used automatically produces
an original result of the author.

The CJEU seems to sanction that. In the Eva-Maria Painer case (2011,
§§ 90-93), it generally observed that photographers of a school portrait
photograph, ‘can make free and creative choices in several ways and at
various points in its production’, thereby pointing at the possibility to fix
the background, pose, lighting and framing, choose the angle and atmos-
phere and use developing techniques or computer software. The CJEU then
concluded rather one-dimensionally that school portrait photographers
enjoy a considerable freedom to exercise their creative abilities, without
considering that making portrait photographs also involves various creative
constraints, as has been clearly demonstrated above. In the end, it was
left for the national court to determine whether the photograph was an
intellectual creation of the author reflecting his personality, but the positive
way in which the CJEU constructed the creative space available to the
author gives the impression that the national court could not simply deny
protection to it.

In the Netherlands, a similar one-sided analysis of creative freedom
led the district court of Haarlem to accept copyright in basic passport
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photographs (Xv. Ringfoto Nederland, 2010). The case concerned ‘old style’
passport photographs which did not have to meet the strict requirements
for official passport photographs, e.g. no smiling, head kept straight, ear-
lobes visible, plain background, no head attire. The Court ruled that, in
comparison to official passport photographs, the photographer had made
‘various autonomous, subjective choices’ in producing the photo, including
the cropping of the image, the posing of the portrayed person, the lighting
of the face, and the fixing of hair. It can be disputed, however, whether
these choices were really part of the photographer’s creative freedom: they
could have also been prompted by demands of the portrayed person, who
probably was also responsible for fixing his or her hair and perhaps even for
choosing the pose. Moreover, the making of passport photos is often a highly
standardised and automated process in a fixed studio setting, making it
questionable to what extent the photographer actually exercises creative
freedom. Nevertheless, the Court held that there was enough space for
making personal and creative choices and that the passport photo therefore
qualified as an own intellectual creation.

This line of argument is remarkable and unsatisfactory, because it gives
an incomplete picture of the creative autonomy exerted by authors. There
are several possible explanations for the approach taken. One reason seems
to lie in the low originality criterion itself. Since the design of creative
products nearly always leaves some room for small variations, it is arguably
harder for courts to establish that authors did in effect not exercise any
creative autonomy than that they did. Creative space thus seems easier to
demonstrate, or at least to assume, than creative constraints, especially
in the absence of a clear appraisal by the courts of the creative process. In
many cases, however, it is not feasible for a court to dig into every detail
of each case, particularly when it concerns summary proceedings or when
the list of judicial proceedings set down for trial is long. Judges may fur-
ther be confronted with poorly defended cases, where creative freedom is
insufficiently put into question. This may also have to do with the cost of
expert witness testimonies and the fact that parties are not necessarily
eager to accept instructions of proof. Lastly, courts may sometimes also
be guided by notions of fairness or unjust enrichment, especially in cases
where copyright is used as an instrument against competitors. This shows
how policy considerations may affect the interpretation and application of
legal concepts such as originality.

This is not to say that courts always ignore limits to creative autonomy. In
the case of Dorémav. Isabella (1996), the Arnhem Court of Appeal declined
copyright protection to caravan awnings because of the lack of originality.
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The Court held that the different elements of the awnings, including the
austere lines and simplicity of the design, the combination of colours, the
dimensions, the circular canopy, and the layout of panes that creates a
special light effect, were either technically or functionally determined, or
elements of style, or existing features of known awnings produced by third
parties, or clearly designed to fit in with current trends in the awning in-
dustry. Further, it found that the selection and combination of unprotected
elements of which the caravan awnings were made up was insufficiently
original for vesting copyright. The awnings too much followed patterns and
trends that are common in the caravan awning branch to constitute own
intellectual creations eligible for copyright protection.

Similarly, in the case of Timansv. Haarsma et al., the Leeuwarden Court
of Appeal refused to grant copyright to the design of basic, low-cost holiday
homes, holding that the margins for designing them in an original way
were too limited. The Court argued that Timans’ design was very similar
to existing design traditions in holiday housing in the Netherlands and
that, generally speaking, holiday homes must satisfy the same functional
requirements. The Supreme Court, however, overruled this decision as it
found that the Court of Appeal had erred in putting these considerations
at the heart of its originality analysis (2006, § 3.7). It is unclear from the
Supreme Court’s ruling whether it reversed the decision because the Court
of Appeal had put relatively much weight to the ‘common fact’ of similar
holiday homes having been built under similar circumstances (thus giving
lesser importance to the specific facts of the case at hand), or because the
Court of Appeal had recognised that the creative freedom in this case was
marginal due to the constraints that designing basic holiday homes involves.
The latter reasoning would be odd, at least in light of the current ‘author’s
own intellectual creation’-test. If copyright is granted only to works that
result from the author’s free and creative choices, then it would appear that
protection must be denied whenever a court finds that the author’s creative
autonomy is restricted too tightly.

Personal touch: the author as key constituent of the originality test

A last key element of copyright law’s originality criterion is unmistakably
the author. Pursuant to the CJEU’s case law, an intellectual creation is
original if it reflects the author’s personality. To that end, the author must
have left a personal imprint on the work (Eva-Maria Painer, 2011, §§ 88-89).
This requirement applies not merely to cultural types of works, such as
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books, music and works of art, but also to functional and technical types of
works like computer programmes and databases, for which it seems difficult
to determine in which elements the ‘personal touch’ of authors can be found.
The CJEU has ruled, however, that such works must also bear the imprint
of the author’s personality to attract copyright (Football Dataco, 2012, § 38).

This directly shows that the requirement of a ‘personal touch’ or ‘personal
stamp’ is somewhat problematic. Only in certain aesthetic genres, such
as high-end visual arts and music, would an (trained) audience recognise
works as emanating from a specific person, or at least attribute it to him
or her. Apart from the creator’s own, individual way of expressing him/
herself in a specific work, therefore, the notions of ‘personal touch’ and
‘personal stamp’ cannot mean to signify an easily detectible ‘signature’ or
personal ‘style’ of a creator, such as the style of painting of Vincent van Gogh.
Similarly, these notions cannot be linked to individuality of personhood
as in personal traits, habits or preferences of a creator that can be actually
recognised in the work. Probably, the reflection of the author’s personality is
merely required to show that the work must be the author’s own individual
expression, i.e., that is must originate from the author in the sense of not
being copied (see Laura Biron’s chapter in this book on the meaning of
‘originating from’). Yet, this raises a broader difficulty. If copyright law’s
originality criterion is so tied to the individual author, how then must the
original character of large-scale collaborative works, such as Wikipedia
entries, be assessed?

This section examines how the courts deal with the requirement that
a work must bear the personal imprint of the author to attract copyright.
Do they first establish who the author is and what types of subjective
choices he or she has made in producing the work? The CJEU’s originality
test would arguably require such an analysis, but in reality, courts do not
seem to systematically examine the question of authorship in assessing
the originality of a work. This section then examines the question of how
the originality of large-scale collaborative works must be determined if
the co-contributors’ expressive marks are not readily ascertainable. This
question is highly relevant to the digital environment, where works are
increasingly produced in online creative communities or with the help of
audience participation.

Who is the creator? And does that actually matter?

As observed above, the justification of copyright is largely premised on
protecting the author as creator of the work. This personality-based justifi-
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cation materialises clearly in connection with moral rights, which concern
the immaterial interest of authors to receive protection against acts that can
damage or alter their work or harm their name or reputation. However, it is
also reflected in the originality standard, which subjects copyright to the
requirement that the work is the ‘author’s own intellectual creation’ that
exhibits his or her personality. This suggests that, to determine whether
a work is sufficiently original, it is of utmost importance to know who is
the creator and which subjective choices he or she has made during the
creative process.

In the Netherlands, the Supreme Court has also emphasised that the
bond between the author and the work matters in ascertaining originality.
In the Van Dalev. Romme case (1991), which concerned the copyrightability
of a list of headwords in a dictionary, it held that a collection of words by
itself does not satisfy the originality test, because it consists of no more than
factual data that as such do not attract copyright. It ruled that a collection
of headwords would be eligible for protection only if it ‘were the result of a
selection process expressing the author’s personal views’. By so ruling, it tied
the originality test closely to the author’s individual creative endeavours.

In practice, however, the courts — especially those adjudicating cases
at first instance and in summary proceedings — tend to disregard who
actually created the work. Instead of looking at the work and the process
that led to its creation to ascertain which creative choices have been made
by the author, they ask themselves the theoretical question whether it is
conceivable that two or more authors, independently from each other, create
exactly the same work. If they consider this to be (nearly) impossible, then
they typically assume that the work satisfies the originality test (Eek BV v.
Esfera, 2007). Otherwise, they will accept that the work lacks originality
and deny protection to it (Social Dealv. Wowdeal, 2012). In such rulings, the
courts clearly overlook the actual author in assessing whether a work is the
author’s own intellectual creation.

The courts’ reliance on a hypothetical situation, whereby a comparison
is made with other, fictitious creators, seems to be based on doctrine
developed in scholarly literature. One of the leading treatises on copyright
law in the Netherlands suggests that, in practice, the courts can apply such
a pragmatic comparison as a rule of thumb to determine whether a work
meets the originality standard (Spoor, Verkade and Visser, 2005, p. 66).
While it may ease the originality analysis, such an approach is not entirely
satisfactory, since it virtually eliminates the author from the originality
test. Applying a hypothetical comparison of this kind means that courts
only consider whether subjective choices can be made, without actually
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examining whether creative choices ~ave been made by the author during
the production of the work.

Therefore, it is undesirable if the rule of thumb is used as a stand-alone
criterion for establishing originality, as Spoor, Verkade and Visser (2005)
themselves admit. They warn against the risk that the courts may lose
sight of ‘the relationship between author and work, which is the foundation
of copyright’ (p. 73). Moreover, they argue that, if applied too strictly, the
rule of thumb may convert the originality test into an analysis of whether
a creation is considered ‘statistically unique’ (p. 66), which is an argument
about the distinctiveness of works, not about the author’s use of the available
creative space. In the Technip v. Goossens case (2006), the Supreme Court
also considered that the answer to ‘the question whether it is inconceivable
that two (teams of) scientists, working independently from each other,
would have arrived at the same selection ... is but one of the viewpoints to
be considered in assessing [originality]’ (§ 3.5).

Nonetheless, since the rule of thumb is mentioned in a leading treatise on
copyright and the Supreme Court, by presenting it as ‘one of the viewpoints
to be considered’, has recognised that courts may base their originality
analysis on it, it is not unlikely that the rule enters the mind-set of judges
who must decide on the copyrightability of works, as the above cases il-
lustrate. Thus, it cannot be excluded that courts assess the originality of a
work by ascertaining whether it is virtually unrepeatable, rather than by
examining whether it results from the author’s free and creative choices.

Still, there are examples of courts adjourning a ruling if they want more
information about the ‘chain of authorship to copyright owner’. In its in-
terim decision in the case of Inspirion v. Pokonobe et al. (2011), for instance,
the District Court of The Hague required the defendant, the producer of the
tower game ‘Jenga), to deliver proof of the chain of title. Although this was
not to examine the author’s role in creating the work but to demonstrate
copyright ownership, the final verdict (2012) reveals that, in the end, the
court took notice of the right owner’s statements on the chain of title about
how the author had made own, subjective choices in the process of creating
the game. However, this did not help the plaintiff who claimed that the
‘Jenga’ game could not attract copyright. The court found both the design
of the game and the elaboration of the game concept to be sufficiently
original to attract copyright, thereby arguing that ‘other choices are pos-
sible’. Competitors could, for example, make the tower round or rectangular.
As observed above, while other creative choices are probably feasible, in
general, the creative space for designing a game like ‘Jenga’ is restricted. A
round or rectangular stacking tower most probably has entirely different



130 STEF VAN GOMPEL

stacking properties, so the shape of the game clearly affects the play. Hence,
the court could have entertained a much more critical approach to the
question of originality in this case.

Moreover, there are cases where the courts deny copyright protection to a
work while the authorship status is obscure. In the Melanov. Quiges Fashion
Jewels case (2013), for example, the Court of Appeal of 's-Hertogenbosch
dismissed a claim for copyright in pieces of jewellery with interchangeable
coloured elements on the ground that the plaintiffinsufficiently substanti-
ated the authorship of the jewellery and the required personal stamp of the
author. This stands in contrast to the SEVVv. AY llluminate case (2010), where
the District Court of Amsterdam held that the plaintiffs, of which it was
sufficiently convinced that they were the actual creators, had made creative
choices in designing decorative lamps with comparable, interchangeable
elements.

In the end, the outcomes of court proceedings will obviously depend on
a variety of factors, including the value of the case, the resources available
to argue it, the way the facts are presented to the courts, the strengths
or weaknesses of arguments entertained by lawyers defending the case,
et cetera. However, the manner in which the originality test is applied
and interpreted is clearly also of relevance. As can be derived from the
case law above, courts do not consistently and systematically review the
rudimentary questions of who is the author of a work and whether free
and creative choices have been made in the course of its creation. This is
remarkable. If courts need to resolve whether an intellectual creation is
truly the author’s own, as the CJEU’s originality test seems to imply, then it
would appear that these questions must be an integral part of the analysis
of whether or not a work qualifies for copyright protection.

Personal touch in collaborative works

The reflection of the personality of authors seems more difficult, if not
impossible, to identify in large-scale collaborative productions. Traditional
examples are film, TV and theatre productions. Often, but not always,
these are created within more or less tightly organised structures with
a more or less specified division of roles among the actors involved. In
the online environment, examples abound of productions that are co-
created within online communities. This includes open source software
and collaborative projects like Wikipedia and other wikis. Outwardly, these
projects have aless strict division of roles, but that does not mean that they
lack organisational structure. On the contrary, within Wikipedia, there
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is a complex hierarchical division of developers, stewards, bureaucrats,
administrators, registered users, and anonymous contributors, which is
not immediately visible (Pink, 2005; Reagle, 2010, pp. 126-127; O'Neil, 2011,
p- 314). Furthermore, online communities often share a set of norms and
ethics, guided by principles of etiquette on how to work with others in
the community and by requirements on attribution, modification and
exploitation of the output (Kelty, 2008; Reagle, 2010). This illustrates that
in online collaborative projects, there is also control over the manner of
participation of individual contributors.

Other examples are user-generated productions that involve the public
in creating a movie, book, song or other type of work. Sometimes, these
projects are led by known artists, such as Paul Verhoeven’s film project
Entertainment Experience, which won an International Digital Emmy
Award in 2013. This project involves the audience in creating the script and
scenarios, composing the music, acting, directing and filming and editing
the final product. In the end, two movies will be created: one completely
user-generated movie and one user-inspired movie directed by Paul Verhoe-
ven and his team. Other examples are the twitter book Wie een kuil graaft,
which was drawn up by Simon de Waal on the basis of hundreds of tweets
of different people, and the Koningslied, a song composed by John Ewbank
for the instalment of King Willem-Alexander of the Netherlands, to which
many citizens contributed by proposing lyrics. But there are also myriads
of examples of user-created productions that do not involve one or more
main artists directing, editing or finalising the end-results, but that purely
rely on self-governance and editorial control within creative communities.

When it comes to ascertaining the personal touch of authors in collabora-
tive creations, it seems that a distinction should be drawn between works
created under the direction or guidance of one or more leading authors and
works of which it is nearly impossible to identify who of the authors were
in creative control. For the purpose of establishing whose personal touch is
reflected in the work, so as to resolve whether the threshold for copyright
is met, it is convenient if one of more creative leaders can be identified, as
it seems reasonable to assume that, one way or the other, they will have
left their personal imprint on the work. On the other hand, the fact that no
creative leader can be identified does not mean that works produced by
large-scale creative communities lack originality in a copyright sense. For
the latter types of works, it is more suitable to assess the group level creativ-
ity than to unpack the creative choices made by the various individual
creative co-contributors when it comes to ascertaining the existence of
creative space and how is it used.
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The personal touch of distinct creative leaders

Who counts as a leading contributor to a joint work depends on various
circumstances and must be determined on a case-by-case basis. Legal rules
on co-authorship are not necessarily useful in drawing distinctions between
co-creators, as the focus must lie on identifying the natural creative persons
who are the source of the work’s original character. Furthermore, as Lionel
Bently’s chapter in this book clearly shows, there may be a disparity between
who legally counts as a co-author and who is recognised as a co-creator in
specific businesses or particular fields of practice.

In general, however, it seems that artists whose names are attached to
a work, such as Paul Verhoeven, Simon de Waal and John Ewbank in the
above-mentioned examples, can be reckoned among the leading creators,
unless they have merely lent their name and reputation to it for marketing
or identification purposes. Yet, if they are seriously involved in the creative
process, they probably have had an important, if not ultimate, saying in
the creative decision-making. This is relevant, because the personal touch
of authors who had a final say on the finished product is likely to reflect
better in a work than the personal touch of those who made relatively small
creative contributions.

This is also recognised in contemporary cinema, where the director is
often assumed to be the creator who has the ‘final cut’ and thus deserves
to be credited as the main author of a film, even though many other
creators collaborated on it. According to this auteur theory, ‘there is a
guiding, dominant, creative identity that is responsible for the essence
and personality of the work’, such as the film producer or actor but, more
frequently, the director (Cahir, 2006, pp. 86-90). It is debatable whether
such an auteur cinema concept fits new forms of filmmaking, including
user-aided film projects like the Entertainment Experience. Probably it
would still fit the user-inspired movie that Paul Verhoeven directs, but
not the entirely user-generated version that comes out of the project. It
may not be easy to establish who counts as authors of the latter types of
productions, or whose personal imprints they reflect. As Paul Sellors has
argued with respect to collective authorship in film, the question of who
counts as an author ultimately depends on the contribution that is made
to the filmic utterance, whether that be ‘the film’s authorial body, [or] the
number of authored components that contribute to the overall film’ (2007,
pp- 269—270).

The fact that a main artist or director leads a project does not mean
that he or she is solely responsible for making creative choices. Except
perhaps for the twitter book, many individuals were creatively involved at
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different stages of the user-aided projects mentioned above. For example,
John Ewbank worked together with Dutch artists like Alain Clark, Guus
Meeuwis, Jack Poels and Daphne Deckers in arranging, editing and writing
the lyrics for the Koningslied. Paul Verhoeven’s Entertainment Experience
likewise involves a team of creative specialists including an art director, a
casting director, a scriptwriter, a script doctor, and a composer.

The question remains, however, whether the creators assisting the prin-
cipal artist will necessarily also make creative choices that are expressed
in the final product’s form. Whether creative collaborators can thus leave
apersonal imprint on a finished work depends on the nature and closeness
of the collaboration. Vera John-Steiner writes in her book Creative Col-
laboration that, through intellectual and artistic collaboration, individuals
can develop ‘thought communities’ in which the participants ‘construct
mutuality and productive interdependence’ with the aim ‘to develop a
shared vision as well as achieve jointly negotiated outcomes’ (2000, p. 196).
‘Thought communities’ of this kind vary from loosely organised distributed
collaborations with a common interest, such as online discussion forums; to
symbiotic partnerships dividing labour ‘based on complementary expertise,
disciplinary knowledge, roles, and temperament’; to steady family collabora-
tions with flexible and interchangeable roles; to integrated collaborations
where partners interact during ‘a prolonged period of committed activity’
with a ‘desire to transform existing knowledge, thought styles, or artistic
approaches into new visions’ (ibid., pp. 197—204).

It seems that the stronger the creative collaboration is, the more the
final work will reflect the joint personal imprint of the collaborators. Eva
Novrup Redvall describes this clearly in her work on screenwriting in Dan-
ish filmmaking (2009). She followed the scriptwriting process of the feature
film Lille soldat, on which director Annette K. Oleson and scriptwriter
Kim Fupz Aakeson worked together ‘all the way from an original idea to
not only the final draft of the script, but also to the finished film with the
writer also often being brought in during the “rewriting” of the film in
the final editing’ (ibid., p. 36). The film being based on a shared vision of
director and scriptwriter, she concludes that such intense collaboration
challenges ‘the traditional notion of a film being the personal statement
of one auteur’ (ibid., p. 52). While the director still had the final say in the
decision-making, ‘the finished film is very much the unique result of two
people with complementary skills ... creating something that they could
never have created by themselves’ (Redvall, 2010, p. 76).

This raises the question whether joint subjective traces of co-creators
also count as a reflection of the ‘personal stamp’ necessary for establishing
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copyright protection. It seems that copyright law indeed recognises a per-
sonal stamp, not only of individual creators, but also of groups of creators.
Otherwise it would be impossible to explain how it could protect works of
co-creators who constructed a hybrid subjective work on the basis of a joint
vision. At the same time, however, it seems that the larger the group creation
is, the more awkward it is to require a reflection of a ‘personal stamp’ of
the creators as a condition for copyright protection, as the next section on
large-scale (online) creative collaborations will illustrate.

The personal touch of contributors in creative communities

The requirement that copyright only vests in works that bear the personal
imprint of their creators does not correspond well with creations that are
produced by a myriad of different co-creators. How can the user-generated
movie created in the context of the Entertainment Experience project reflect
the personal touches of the numerous contributors who sent in their sug-
gestion for a plot, the script, the music or perhaps even actual film footage?
How about the persons who submitted tweets for the twitter book or lines
oflyrics for the Koningslied? In these examples, it can still be asserted that
the principal artists have left their personal imprint in the work, but in
many other examples it is difficult to identify the leading contributors.
That is frequently the case with programmers developing open source
software and contributors writing entries on Wikipedia. Socially, culturally
or economically speaking, such group creations are certainly as significant
as other types of creations, but from a copyright perspective, they sit quite
uneasily with the requirement that they must reflect the personal touch
of their creators to attract protection. Although copyright has never been
denied on these grounds, because usually courts merely take account of the
existence of creative space without observing the contributions of actual
creators (as was set out above), it is fairly remarkable that such large-scale
creative collaborations are not well accommodated in the wording of the
‘author’s own intellectual creation’-test for copyright.

Even a small individual contribution can be copyrighted on its own
accord, ifit is the author’s own intellectual creation that somehow reflects
his or her personality. In the Infopaq International case (2009, §§ 46—47), the
CJEU held that the expression of the author’s intellectual creation can be
reflected in isolated sentences, or even parts of sentences, of a work such as
anewspaper article. This means that, to the extent that copyright applies,
permission may be required for including individual contributions in a joint
work. For works created in online communities, such permission is usually
explicitly or implicitly given when the contributions are submitted. That
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is not to say, however, that authors whose contributions are used would
then immediately also be entitled to copyright protection in the joint work.
Whether that is the case depends on legal rules on co-authorship, which
vary between different jurisdictions (cf. Ginsburg, 2003; Van Eechoud, et
al., 2009, pp. 236—243; Margoni and Perry, 2012).

Irrespective of the rules on co-authorship, for the purpose of establishing
whether the originality threshold is met, it isimmensely difficult to identify
the personal touch of each individual contributor in insignificantly small
parts of a final production, such as parts of a sentence in a twitter book
or in lyrics of a song, even if, in isolation, these parts would reflect (some
of) the author’s personality. In the broader creative context, such small
individual contributions merely constitute the building blocks from which
the final work is created. This may be different, however, if a personal
contribution is independently recognisable and occupies a prominent place
in a work, for instance, as the openingline or refrain of a song. In such case,
the work probably will reflect the personal touch of the individual creator
who contributed the specific lyrics.

The difficulty remains how to deal with large-scale collaborative produc-
tions, such as entries on Wikipedia and open source software, which are
often created by numerous, sometimes anonymous, contributors and which
are constantly being updated by other, subsequent contributors. Here,
the problem is not only to ascertain the identity of the different creative
co-contributors, but also to determine the ‘work’ or ‘unit’ of which the
original character is established. As is argued in Van Eechoud’s chapter
on adaptation in this book, for these types of works (as well as for drafts,
versions and spin offs of other types of creative works), there is an important
temporal aspect to the determination of originality. Because the group of
co-creators changes over time, the question is at which point in time is the
original character tested?

The example of Wikipedia can illustrate this. When a new Wikipedia
entry is started, it will almost certainly reflect the personal touch of the
first contributor (unless he or she has copied it from another person’s work).
The personal imprint of subsequent contributors that substantially change
the entry or add sections later on may perhaps also still be recognisable in
it. However, the more the entry is elaborated on, the more pertinent the
question becomes how much space is left for subsequent contributors to
leave a personal stamp on it. Being part of a group effort not only creates
restrictions for individual choice, but succeeding contributors also seem to
be constrained by the creative choices that others have made before them.
Over time, the entry may undergo changes by so many different people
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that recognisable personal imprints of earlier co-creators can completely
be erased by alterations of later contributors.

This shows that it can be very challenging to ascertain whether a Wiki-
pedia entry is sufficiently original to attract copyright protection. Perhaps
this can be meaningfully done only at the stage of a copyright infringement
analysis, when it is exactly known from which version the allegedly infring-
ing work is copied. However, even then, the requirement that Wikipedia
entries must bear the personal imprint of their creators to attract copyright
may raise difficulties. If this requirement is interpreted too literally, this
may imply that, through the course of time, an entry that once attracted
copyright protection may lose protection, should the personal touch that
links the entry to the various co-creators have evaporated due to successive
changes. Moreover, if too much weight were put on the constraints faced by
subsequent contributors who elaborate on existing entries, then copyright'’s
originality test would arguably set a higher threshold for large-scale col-
laborative works than for single-authored works. It seems that these are
unjustifiable consequences, which copyright law does not wish to draw.

Accordingly, the ‘author’s own intellectual creation’-test seems inapt
for determining the eligibility for copyright protection of large-scale col-
laborative productions, at least as far as it requires an unpacking of creative
choices of individual co-contributors. If copyright would depend on how
the personality of individual co-creators is reflected in a collaborative
work, then this could have the unintended result that no protection may be
granted, if due to the large number of contributors or the successive changes
that have been made over time, the work unduly expresses the personal
touches of the various co-contributors. For large-scale collaborative produc-
tions, it would be better to focus on group level creativity when it comes to
ascertaining both the existence of creative space and how is it used. The
increasing body of literature on group creativity (e.g. John-Steiner, 2000;
Paulus and Nijstad, 2003; Sawyer, 2007; Mannix, Nealeand and Goncalo,
2009) can perhaps provide helpful guidance in this respect.

Conclusion

Originality in copyright law is a loose, but certainly not a meaningless,
criterion. To attract copyright, a work does not have to be new, innovative
or unique in comparison with other works in the same symbolic domain.
The only requirement is that the work is the ‘author’s own intellectual
creation’. Drawing upon studies in the humanities and social sciences,
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this chapter has reviewed copyright law’s originality test and the ‘free and
creative choices’ and ‘personal touch’ requirements that are part of it. It
follows from this analysis that copyright law’s understanding of originality
can only partly be informed by aesthetics and creativity studies. In these
disciplines and sub-disciplines within them, the meanings of ‘creativity’
and ‘originality’ are much more vague and plural than in copyright law.
Moreover, they generally apply a more novelty-oriented originality test
that requires works to creatively stand out against comparable works in
the same domain. Thus, other than in copyright law, where originality is
tested solely on the basis of a work itself, most disciplines in aesthetics and
creativity studies treat originality and creativity as relative or comparative
concepts. If a novelty-oriented originality test were introduced in copyright
law, this would completely overturn the core principle on which the system
rests, namely that a work attracts copyright as long as it can be regarded as
the own intellectual creation of the author.

Even so, the humanities can provide some valuable insights to reach more
fine-tuned decisions about protecting original works of authorship. If atten-
tion is focused on the autonomy that authors enjoy in creative processes,
then it becomes apparent that, in practice, it is not always a given that a
work results from the author’s free and creative choices. Creators are often
constrained by audience expectations (e.g. about a logical organisation
and order of things), trends, rules of the genre, utilitarian considerations,
et cetera. Apart from excluding from protection elements of works that
are technically or functionally defined or that resemble ideas rather than
expression, however, Dutch courts do not systematically examine whether
creative choices were made freely or whether they were informed by out-
side constraints. They merely look at the available creative space, without
observing whether the creative autonomy was inhibited in any way. That
is remarkable. If free and creative choices made within the available space
are part and parcel of the originality test, then courts need to acknowledge
this in their analysis of copyrightability and dismiss those elements of a
work that leave no room for creative choices or that are inspired by other
motives than creativity.

This does not mean that in cases where creation is guided by technical
or functional considerations or audience expectations, authors cannot
produce works with an own, original character, as the Dutch Supreme Court
confirmed in the MBv. Mattel case about the copyrightability of Barbie dolls
(1992). However, to determine whether a functional work attracts copyright,
it cannot merely be observed whether there was space for making free and
creative choices. Such space almost always exists, at least to some degree.
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To demonstrate originality, the question should be answered whether the
author has made use of the creative space to produce an intellectual creation
that can be considered the author’s own. For this purpose, courts should
take more account of the creative decision-making process. In addition, the
law could perhaps impose a higher burden of proof on authors who seek
copyright protection to better substantiate their claim by demonstrating
their use of creative space in expressive form.

Moreover, the ‘author’s own intellectual creation’-test for copyright is so
tied to the author as the individual creator of a work that it raises difficulties
for determining the eligibility for protection of large-scale collaborative
productions. The requirement that copyright only vests in works that bear
the ‘personal imprint’ of their creators is especially problematic for group
creations. Perhaps such a personal imprint can still be assumed if a joint
work involves one or more creative leaders who have a final say on the
finished product. However, if no main authors can be identified or if the
work is in a constant process of evolution, as is typically the case for Wiki-
pedia entries and open source software, the current originality test creates
problems. A first difficulty arises in relation to the question at which point
in time is the original character tested. Since the group of co-contributors
changes over time, this is a relevant question if the individual contributions
matter for ascertaining originality. Taking apart the creative contribution
of each individual co-author would moreover create a supplemental set of
functional limitations at the level of the individual, because being part of
a group effort undeniably creates restrictions for individual choice. This
would imply a higher threshold for joint works than for single-authored
works. Since copyright must not punish group creation, when it comes to
ascertaining the existence of creative space and how is it used in large-scale
collaborative productions, the originality test should rather focus on group
level creativity than on individual creative choices.
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