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Matter		Request for a preliminary ruling from the Court of Justice of the European Communities





SUMMARY OF PLEADINGS BEFORE THE DISTRICT COURT





Action	Fixtures Marketing Ltd (in the following, “Fixtures”) has requested that the District Court





1) confirm that Oy Veikkaus Ab (in the following, “Veikkaus”) has without permission been utilising a database in its sport betting activities vakioveikkaus, tulosveto, pitkäveto, and moniveto since 1 January 1998, said database consisting of the fixture list of English football leagues.





2) enjoin Veikkaus from utilising extracts from the said database in its sport betting activities,


�
3) order that Veikkaus compensate the plaintiff for its legal costs, plus interest.





Additionally, Fixtures has requested that the District Court request a preliminary ruling on this matter from the Court of Justice of the European Communities.





Grounds	FA Premier League Ltd forms the top division in English football; 20 clubs compete in the Premiership. The Football League Ltd covers football in Divisions 1 to 3; a total of 72 clubs compete in these divisions. During one season, the number of matches overall is 2,028. The basic information for the drawing-up of the fixture list consists of the clubs competing in each division and of the rule that the clubs in one division play against each other twice, home and away.





	The fixture list drawn up by FA Premier League and The Football League is a database referred to in section 49(1)(2) of the Copyright Act. It is a collection of data arranged in a systematic and methodical way and accessible individually, as required in Article 1(2) of the EC Directive 96/9/EC on the legal protection of databases (in the following, “the database directive”). It takes approximately a year to draw up the fixture list; the process is still the same as that described in judgment no. 1145 of the Court of Appeal of Helsinki, of 9 April 1998 (judgment no. 5507 of the District Court of Vantaa, of 17 June 1996). The description in the judgment makes it clear that the drawing-up of the fixture list meets also the criterion on qualitatively / quantitatively substantial investment in the Copyright Act (section 49(1)(2)) and in Article 7(1) of the database directive.





	Article 7(1) of the database directive prohibits the extraction and/or re-utilisation of the whole or a substantial part, evaluated qualitatively and/or quantitatively, of the contents of a database. It is noted in Article 7(2)(a) that extraction means the permanent or temporary transfer of all or a substantial part of the contents of a database to another medium by any means or in any form. Under section 49(2) of the Copyright Act, the maker has an exclusive right of control over the whole or a substantial part, evaluated qualitatively and/or quantitatively, of the contents of the database, by producing copies of the same and making these available to the public.





	Article 7(5) of the database directive prohibits the repeated and systematic extraction or re-utilisation of insubstantial parts of the contents of a database implying acts which conflict with a normal exploitation of that database or which unreasonably prejudice the legitimate interests of the maker of the database. According to paragraph 40 of the recitals of the directive, it is one of the objects of the sui generis right to ensure the protection of the contents of the database.





	Veikkaus is violating the sui generis right by making economic use, during the football season, of the whole, or at least of a substantial part, of the contents of the fixture list. Indeed, even one week’s sport betting activity covers a qualitatively and quantitatively substantial part of the fixture list. When the season is assessed as a whole, this activity constitutes organised exploitation, which unreasonably prejudices the legitimate interests of the plaintiff.


�
	It is technically possible for Veikkaus to obtain information on the fixture list e.g. from the newspapers, but the origin of the information is still the fixture list drawn up by the plaintiff; thus, the consent of the plaintiff is required for the utilisation of the data.





Response	Veikkaus has requested that the action be rejected and that the plaintiff be ordered to compensate Veikkaus for its legal costs, plus interest.





Grounds	The fixture list of Fixtures is a collection of data, but it is not a database referred to in section 49(1)(2) of the Copyright Act and Article 1(2) of the database directive. Moreover, it is not a collection of independent data as referred to in the database directive.





	In order to be protected under the sui generis right, a database must also meet the requirement of qualitatively or quantitatively substantial investment in the legislation and the database directive. According to the database directive, the investment must be directed at either the obtaining, verification or presentation of the contents of the database. Obtaining means the collation of existing data into a systematic whole. The verification of data covers the verification of the correctness of the data, the rectification of any errors and the updating of the data. The presentation of the data means the manner in which the data can be output from the database, that is, the means for using the data or bringing out the data.





	The fixture list determines the match days in the Leagues, the clubs playing in each match and the ground where the match is to be played. It is drawn up so that each club plays twice against every other club in the division, home and away. The clubs are paired up, in order to avoid two clubs from the same locality playing at home at the same time. When the fixture list is being drawn up, attention is paid to business considerations and sporting objectives, as well as to issues of security.





	The investments in the production of the data within the fixture list (the determining of match days and the pairing up of clubs) are necessary for the organisation of League activity, but they are not investments in the obtaining, verification or presentation of a database. The database comes about as a spin-off of the drawing-up of the fixture list; it does not require any special investments.





	It is the purpose of the directive to provide incentives for the making of databases by protecting the investments in the database. According to Article 7(1) of the directive, the protection under the sui generis right is afforded only to databases where there has been substantial investment in the obtaining, verification or presentation of the contents of the database. The protection does not cover other investments, that is, databases that do not require investments referred to in Article 7(1). Thus, for example, databases coming about as a spin-off of some other activity fall outside of the scope of the protection.





	The amount of the investments that Fixtures puts in the drawing-up of the fixture list is not affected by the eventual income from the licensing out of the list, because the investments are necessary for the organisation of League activity. To afford protection for this kind of database is not an incentive for investment, as required in the directive; it is in fact irrelevant in this respect.





	Moreover, Veikkaus has not violated  thesui generis right even if the fixture list were deemed to be a database. Protection under the sui generis right is not afforded to the individual data 	of the database nor to its data content, but to the investments in the obtaining, verification �
and presentation of the contents of the database. It is not the purpose of sui generis right that the utilisation of data becomes subject to a monopoly. Data in the public domain remains in the public domain. Anyone may compile a new database by obtaining the data from elsewhere than the original database. The new database, as a result of separate selection and organisation of data, is itself afforded protection under the sui generis right, when its making takes work, money and other investments and is not based on the utilisation of the investments of the maker of the other, earlier database. It is quite possible that two identical databases are in existence. In addition, the sui generis right does not have a bearing on the freedom of speech, which is protected in the domestic constitutional legislation.





	Article 7(5) of the database directive pertains to the cumulative use of insubstantial parts in a manner leading to the utilisation of a substantial part thereof. The judgment of the Court of Appeal referred to above pertains to the protection of catalogs. It was held in that judgment that betting coupons are not to be deemed to constitute a whole when the conduct of Veikkaus is being assessed, and that the issue of coupons does not violate the protection of catalogs in any manner. Veikkaus continues to collate the data into its coupons in the same manner as referred to in the prior judgment, which means that everything noted in the statement of reasons to that judgment is valid also in the context of the present case. Also in this case, any alleged violation should be assessed by way of a comparison of individual coupons and the fixture list. As Veikkaus continues to pick out data from a number of different sources, there is no reason for the outcome of this case to differ from the said prior judgment, which is res judicata. Furthermore, if the utilisation were assessed cumulatively, the data utilised by Veikkaus still could not be deemed a qualitatively and/or quantitatively substantial part of the database. The result of the cumulative utilisation must be a competing database, which is not the case with Veikkaus, as the coupons are for one-time use.





	Protection under thesui generis right is directed at the investment in a database. Its purpose is to prevent anyone from taking unfair advantage of the investments of someone else. The investments of someone else can be prejudiced mainly by activity which seeks a competitive advantage at that person’s expense, by utilising that person’s database. Veikkaus has not been utilising the database of the plaintiff when it has obtained data from different sources. The protection of the maker of a database does not cover data published through a variety of sources even if these come from the database, because individual data are not protected. Moreover, under such circumstances the data have been separated from the database in which the investments were made, so that the utilisation of the data cannot prejudice those investments. A different interpretation would be in conflict with the purpose of the directive (recital paragraphs 45 and 46), as the protection would then be afforded to the information, facts and data contents of the database. In fact, this would give rise to a new type of right to the data themselves.





	The parties to this case are not competitors in the Finnish market. Veikkaus is the monopoly provider of sport betting activity in Finland. The utilisation of data by Veikkaus cannot prejudice the investments of Fixtures, as these are directed at the drawing-up of the fixture list and remain the same regardless of the eventual income from the licensing out of the database, the investments being necessary for the organisation of League activity.





Plaintiff’s supplementary statement


	


	According to the directive, the investment must be in the obtaining (<SW:> anskaffning, <FI: kerääminen>), verification or presentation of the data. The creation and the obtaining of 


�
	the data are indistinguishable when the same party both creates the data and obtains it. The starting point in the drawing-up of the fixture list is that each club plays twice against every other club in the division. All investments leading to the final fixture list are directed either at the obtaining of the data or the verification of data in the database. The fixture list must necessarily be represented also as a computerised database. This point alone is sufficient for the investment to be considered substantial, as required in the directive.





	During the season, the data in the fixture list undergo continuous verification, as alterations that may arise from a number of reasons must be aligned to the rest of the matches. The clubs always play in accordance to the fixture list; they have no say in determining against whom and when they play their matches. Hence, there is no independent source of data, but all match information is based on the fixture list. Moreover, a violation of thesui generis right does not depend on the origin of the data, because the right affords protection against prejudices of investments. Accordingly,protection under the sui generis right is not exhausted when the database is first put to use, as is evident also in Article 7(2) of the database directive. Under that provision, it is merely the rightholder’s right to control resale that is exhausted with the first sale of a copy of the database. Veikkaus has itself stressed that the betting coupons are not copies of the database. Indeed, under Article 8(2) of the database directive, not even a lawful user of the database can undertake measures which unreasonably prejudice the legitimate interests of the maker of the database.





	The freedom to utilise individual data is not in conflict with the rule that individual data must not be utilised in a manner prejudicial to the legitimate interests of the maker of the database. In the case at hand, Veikkaus is utilising the database for a very lucrative purpose without the consent of the maker of the database. The activities of Veikkaus hamper the chances of the Leagues to obtain income from Finnish bettors e.g. by way of the Internet. The fact that Veikkaus holds a monopoly in Finland is irrelevant.





Opinion of the Copyright Council





	On 26 April 2001, the Copyright Council issued an opinion on the matter, as requested by the District Court.





Oral hearing	On 2–3 January 2002, the District Court, composed of three judges, held a main hearing in the case, at the end of which the plaintiff repeated its request for a preliminary ruling to be requested from the Court of Justice of the European Communities.





Background information





	In England, the football league matches are arranged by FA Premier League Ltd and The Football League Ltd. For this purpose, the companies draw up fixture lists for every year, indicating the dates when matches are to be played. Under each match date, the fixtures for that date appear as a list, sorted by division (the Premiership and Divisions I, II and III of the English League). The fixture format is X v Y (e.g. Southampton v Arsenal). During the 41 weeks of one season, approximately 2,000 matches are played.





	In the beginning of the drawing-up of the fixture list, the following information is known: which clubs belong in the Premiership and which clubs belong in each Division; each club in 


�
	the Premiership and in each Division plays the other clubs at the same level twice, home and away; and the matches have a given regular kickoff time. The final fixture list indicates the clubs that are to play against one another, as well as the date, the possible changed kickoff time and the ground where each match is to be played.





	The fixture committee consists of 16 to 17 persons, as well as representatives from the Leagues, the Football Association and certain football clubs. The committee produces a draft fixture list, confirms the final fixture list and approves the eventual later amendments to the fixture list.





	The Football League Ltd employs four full-time and three part-time staff for the drawing-up and administration of the fixture list. The work for the drawing-up of a new fixture list begins already in the beginning of the preceding season, the objective being that the list is finished in June of the following year, for the season opening that autumn. The costs to the League of the drawing-up and  administration of the fixture list and the verification of the matches, such as the control of the eligibility of players and the verification and confirmation of results, are some £2.3 million per year. For purposes of drawing up the list, the companies have purchased computer software from a company called Sema; the said software has then been further developed over the years. The database contains the fixture list, and the information on the players, the match officials, and the results, as well as other information on the teams and grounds. The final scores of the matches are also entered into the database.





	When the fixture list is being drawn up, due note is to be taken of the wishes of the several clubs and those of the police, and conflicting demands are to be discussed and resolved. Business considerations must be attended to, aligning the fixtures to other major events and the requirements of public order. The pairing up of the clubs is important in order to make sure that two clubs from the same locality do not play at home on the same day. Furthermore, the European competitions and the other international football events must be taken into account in the drawing-up of the fixture list.





	It has been an established fact in England already since the 1950s that the fixture list is subject to copyright; it is being licensed for various purposes, such as newspapers, bookmakers etc. The licenses spell clearly out the intended purpose of use. Most of the licenses are renewable annually, but there are also some multi-year licenses. Every year, bookmakers pay license fees to an amount of £5 million; in addition, the companies receive other copyright fees to an amount of £2 million per year.





	During the benchmark season 1998-1999, Veikkaus utilised, on average, about one fourth of the fixture data for the Premiership and the Divisions in its sport betting activities vakioveikkaus, tulosveto, pitkäveto, and moniveto. Every week, fixture data for the Premiership and Division I and, sporadically, for lower Divisions, were in use in vakioveikkaus and pitkäveto.  The proportion of data in use every week varied between some two thirds, for the Premiership, to some one third, for Division I. In any one round of tulosveto or moniveto, the data for at most a few fixtures were in use. During the season in �
question, Veikkaus utilised some 80 matches per week in its sport betting activity, consisting of English football matches and of other European football matches, ice hockey games etc. 


	


	At present, Veikkaus utilises in its sport betting activities all fixtures in the Premiership and in Division I and, sporadically, some other fixtures as well. Every week, Veikkaus has some 200 fixtures in use. The information on the some 400 matches every week, from among which the selection is made, is taken e.g. from the Internet, newspapers and directly from the competing clubs. Veikkaus verifies the correctness of the data on the selected fixtures from several sources and, if necessary, makes alterations to its selections when there are changes in the fixtures. Such alterations are possible as late as during the week when the matches are to be played. The betting turnover of Veikkaus relating to English football matches is dozens of millions of Euros every year.





Finnish domestic legislation





	According to section 49(1) of the Copyright Act (34/1991),





	as it was before the amendment ensuing from the European Parliament and Council Directive on the Legal Protection of Databases (96/9/EC),





	a catalog, table or program, or any other production in which a large quantity of data are compiled, shall not be reproduced without the consent of the producer until 10 years have elapsed from the year in which the production was published.





	The database directive referred to above was implemented in Finland by the Act of 3 April  1998/250 which amended section 49(1) of the Copyright Act to read as follows:





	A person who has made


	1) a catalog, table, program or other work consisting of a compilation of a large quantity of data, or


	2) a database where the obtaining, verification, or presentation of its contents has required a substantial investment,


	has an exclusive right to control the whole or a substantial part, evaluated qualitatively or quantitatively, of the contents of the database by producing copies of the same and making these available to the public.





Reasons for the request for a preliminary ruling





	In the 1990s, before the database directive entered into force, legal proceedings were pursued both in Finland and in Sweden on the issue of whether the fixture list is in these countries entitled to catalog protection in the form it had before the directive. In its judgment no. 5507 of 17 June 1996 (S 94/8994), the District Court of Vantaa held that the fixture list was a catalog in which a large quantity of data are compiled, as referred to the earlier wording of section 49 of the Copyright Act. Moreover, the District Court held that catalog protection is merely protection against copying. Furthermore, the District Court held that the betting coupons are to be considered as a whole in the assessment of whether a substantial 


�
	part of the fixture list had been utilised. Accordingly, the District Court found in favour of the plaintiff and upheld the action, confirming that a violation of the catalog protection had occurred. However, in its judgment no. 1145 of 9 April 1998 (S 96/1304), the Court of Appeal of Helsinki held that there had not been a violation of the catalog protection, as the coupons are drawn up on the basis of information collected from several sources, said information then being directly verified in England, as there was variance in the matches on the coupons and the fixture list, and as the coupons were obsolete once the matches referred 


	to therein had been played. Accordingly, the Court of Appeal overturned the judgment of the District Court and rejected the action. The Supreme Court did not grant leave to appeal.





	Since the entry into force of the database directive, Fixtures has brought actions both in Sweden and in Finland and requested confirmation that the fixture list is a protected database, as referred to in the directive, and that the sport betting companies in both countries are in violation of thesui generis right when they without permission utilise matches in the list in their sport betting activities. In Sweden, the action has been rejected both in the court of first instance and in the appellate court; a request for leave to appeal is now pending before the Swedish Supreme Court.





	The Copyright Council, which issued an opinion on this matter on the request of the District Court of Vantaa, has noted that under the current Copyright Act of Finland, it is not a prerequisite for protection that the database meet the definition in Article 1(2) of the database directive. Protection under the sui generis right is afforded to databases where the obtaining, verification or presentation of their contents has required a substantial investment. On the basis of the earlier judgment of the Court of Appeal of Helsinki on catalog protection, the Copyright Council has deemed that the fixture list in question can be considered also a database, as referred to in section 49(1)(2) of the Copyright Act, where the obtaining, verification or presentation of its contents has required a substantial investment, but that the conduct of Veikkaus has not been such that it would be a violation of the protection of that database.





	In England, proceedings are pending in the case British Horseracing Board Ltd v William Hill Organisation Ltd on the issue of protection under the sui generis right; in those proceedings, it has already been decided that a preliminary ruling be requested from the Court of Justice of the European Communities. Veikkaus has handed in to the District Court an expert’s brief by Professor P. Berndt Hugenholz, pertaining to the concept of database and the case-law in Holland. The District Court has also had available to it a brief by Jens Gaster, discussing the mutually incompatible Swedish and British rulings on protection under the sui generis right.





	The District Court notes that it is an open question of law whether the fixture list in dispute is a protected database in the first place and, especially, what sort of conduct constitutes a violation of the sui generis right referred to in the directive. The District Court notes that the material that has been brought to its attention does not give such credence either to the upholding or the rejection of the action that the District Court would not have a justifiable doubt that also an opposite outcome would have been possible.





	Accordingly, after having heard the views of the parties, the District Court has decided to put the following questions to the ECJ for a preliminary ruling:


�
	1) Can the requirement in article 7(1) of the directive regarding the investment being directed at the making of a database be interpreted so that the ‘obtaining’ referred to in paragraph (1), and the investment in the same, means in the case at hand the investment in the determination of the match times and of the clubs playing in each match itself, and does the drawing-up of a fixture list involve investments which cannot be taken into account when the criteria for protection under the sui generis right are being assessed.





	2) Is it an objective of the directive to protect the parties drawing up a fixture list so that others cannot without permission utilise the individual data in the fixture list in sport betting activity or in other commercial activity.





	3) Is Veikkaus utilising a qualitatively and/or quantitatively substantial part of the database, as required in the directive, in view of the fact that, at any one time throughout the season, one week’s worth of match data in the fixture list is utilised in the betting coupons issued for that week and that the data is obtained and verified from sources other than the maker of the database.








						<signature>


	Chief Judge			Lauri Melander








ANNEXES	- Fixture list 1998-1999


	- Betting coupons for 1998-1999


	- Opinion of the Copyright Council


	- Expert’s brief by Professor P. Berndt Hugenholz


	- Brief by Jens Gaster, titled The Legal Protection of Chronological Lists of Football Matches and Compilations of Data Related to Horseracing under Database Right - Or How your Judge might get it Right or Wrong
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