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Information Freedom Rules

Volker Grassmuck

When means of production and distribution of informational goods become widely
available, they trigger new forms of artistic and popular media practices. They change the
relations between people and works on a philosophical as well as a social, cultural and
economic level. This was true for audio tape-recorders in the 1950s when the Situationist
International invented copyleft, and for photocopying machines in the 1970s when
Brasilian Xerox artist Artur Matuck devised the free content license Semion.

The digital revolution again changes cultural practices fundamentally. The most powerful
means of production and distribution of symbols, the PC and the Internet, come into the
reach of virtually everyone, putting individuals, as users and producers, on equal terms
with corporations and governments.

In the enthusiasm of discovering this power, contractual regulation of rights is the last
thing people would think of. Not when HipHop or Techno Brega were invented. Not
when we all did our first homepage on the web. Not when fans show their devotion to the
phantasies offered to them by the entertainment industry.

Formalization of rules arises out of conflict. From the privatization of Unix that led to the
creation of the GNU GPL to the current conflict over hacker Tron in Wikipedia. It’s old
conflicts in new digital clothes: What is mine, what is yours? What is the truth? Where
need lines to be drawn?

Appropriate to a revolution, the documents that emerge are passionate declarations of
freedom, self-commitments to do good, diatribes against the obsolete capitalist world
order and manifestos on the founding of communities if not whole societies.

On a more practical level, two effects of the digital revolution might be good starting
points for our discussion: 1) With the scarcity of pre-Internet distribution gone, exposure
for and impact of works in the “long tail” of the market (Chris Anderson) become more
important than direct payment. 2) We see the emergence of a new mode of production,
i.e. “commons-based peer production” (Yochai Benkler).

In both cases something becomes evidently effective that from a standpoint of
conventional copyright exploitation is rather counter-intuitive: not by strengthening but
rather by abandoning most rights to your work will you gain the most. In enriching
interaction, in reputation and possibly in fame and wealth.




The primary policy goals of Open Content licenses therefore, are to facilitate wide-scale
circulation and collaboration. They do so first of all by removing obstacles like the
permission requirements of copyright law or DRM. The bottom line of any Open Content
license is that it grants the freedom to copy and redistribute at least to some people (e.g.
only those in the UK or in developing countries) in order to facilitate 1).

Licenses for 2) attempt the more complex task of regulating relations inside a community
of peer producers, constituting a commons based on joint ownership, sustained
maintenance and continuous development. Typically they introduce a normative
requirement of reciprocity. The permission to share is subjected to the obligation to share
alike. This is to facilitate the creation of an ever-growing pool of works that can be freely
shared and build upon.

With the review of the GPL and the contestation over the Creative Commons license,
2006 is an important year for the establishment of, to paraphrase Shapiro/Varian,
Information Freedom Rules. After the movement from new media-technologically
enabled practices through conflicts to ethical principles and various sets of contractual
provisions, the societal whole now comes into view. A multi-faceted ‘we’ is debating the
social contract for the society we want to live in.
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“Study the Old, But Create the New”: Once and Future Plans for Public Media”

Peter Kaufman

This paper presents the business reasons for supporting open content in public
broadcasting (and education more broadly) from the perspective of a television producer
and publisher.

Inspired by the call to action of Russian futurist Kazimir Malevich (1878-1935), “Study
the Old, But Create the New” (see: http://en.wikipedia.org/wiki/Kazimir_Malevich), the
paper opens with a formal study of the old: to wit, the original intent of U.S. public
broadcasting, examining the foundational documents of American public media and the
connections that its founders sought to forge in the 1960s especially between
broadcasting, private industry, and the academy.

The paper goes on to propose the creation of new—fundamentally new—business models
for producing public media. These models, what the author calls “Open Production
Initiatives,” draw on contemporary lessons in business and law presented by open content
and social production progress in media industries such as software, courseware and
publishing, as well as gaming, music, and film. These models look to commons-based
rights regimes that have been advanced by digital initiatives such as Wikipedia and
BitTorrent.

The paper concludes with an appreciation of the vision of public broadcasting’s founders,
recognizing that the connections they sought to establish, though often ignored during the
heyday of public broadcasting, are more important than ever for increasing public access
to knowledge.



http://en.wikipedia.org/wiki/Kazimir_Malevich
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Is Open content victim of its own success?
Some economic thoughts on standardization of licenses
Gerald Spindler

L.

The success of Open Content (and of Open Source as its blue print) has long been a
mystery to economists. In the last five year the signalling approach of Lerner/Tirole had
been adopted by most economists as the best theory suited to explain the altruistic
production modus of Open Content and Open Source. From the perspective of this
approach secondary markets play a crucial role to explain the behaviour of (most)
producers of intellectual property under a commons license such as the GPL. These
secondary markets can best be characterised as disseminating reputation by means of
immaterial goods such as software or works (intellectual property). The more quality the
product (books, articles, software) reveals the more reputation is being rewarded to its
producer, thus leading to a greater income.

This approach depends largely on signalling mechanisms and running markets reflecting
the quality of work.

Markets, however, are different for each type of good, be it software or intellectual
works; hence, Markets differ also widely concerning reputational factors such as
academic or software engineering careers. Moreover, it is far from being sufficiently
clarified how quality reputation signalling works in different markets.

In addition, there are good reasons to doubt the analytic framework depending just upon
factor like signalling mechanisms. Altruistic incentives (such as “gift economics”™) are
seldom considered as possible factors propelling producers. However, some empirical
studies suggest that incentives such as contributing to communities or simply playing and
creating new works are more important rather than monetary incentives.

11

There is no pure model of Open Content license model that is applied globally such as the
GPL. We actually rather observe multiple licenses emerging like the different
modifications of the Creative Commons License as well as some national licenses being
developed for the specific needs of some countries such as the German DPPL. Given the
traditional concept of territoriality in intellectual property rights it is no surprising that
there are no real international licenses which can be applied globally. Even in Open
Source markets which are characterized by a sheer domination of one license type — the
GPL — we observe different approaches to cover the needs of business as well as of some
communities.

On the other side, the GPL may serve as another example for network externalities: As
the GPL provides a general setting for licenses it establishes a standard which could be




easily be adopted by producers. Hence, the GPL can be treated as a standard and
analyzed in the same way as other (technical) standards. The same approach can be
applied to Open Content Licenses such as the Creative Commons License.

Whereas the traditional economic approach to standards disapproves in general of
(positive or negative) network externalities things may turn out different for Open
Content and Open Source Licenses: Given the differences in production in relation to
traditional value chains Open Source Models must rely on standard licenses which
substitutes in fact labour contracts which normally would ensure the organization of the
production with the firm as the nexus of all contracts. Thus, the negative effects of
standardization such as ignorance of individual needs and lack of flexibility are
outweighed by positive effects of organizing new ways of production.

Whereas this might be true for Open Source Software which is produced in a Bazaar-
manner Open Content Licenses differ widely as in most cases works (books, articles,
even music) would not be produced in a common effort of different authors rather than
by one author alone or just some few authors. Hence, the need and the reason for a
strong, standardized license is in economic terms far weaker for works of art, literature,
music etc. than for software. Therefore, the pressure on licenses to be standardized is far
less than in software markets, due to the different production and distribution properties
of the good. On the other hand, it is not very probable that vertical production will be as
important as for software so that the problem of mutual compatibility which play a
crucial role for software crafting (e.g. GPL and BSD license software code embedded in
the same subsequently build code) is largely eased.

1.

In consequence, it should be expected that for non-software products which are crafted
just by a few or only one author there will be a wider variety of licenses. Roughly
spoken, this will lead to higher transaction costs (compared to Open Source Software) as
users can not rely on just one highly used license rather than being forced to respect
different forms and types of licenses. To be sure, Open Source Software markets are also
characterized by a wider range of licenses such as the BSD or Mozilla licenses differing
essentially to the GPL. Nevertheless, the GPL dominates markets by more than 75%.
Whether this statement is also true for Creative Commons Licenses still has to verified by
empirical investigations.

However, a statement which just compares transaction costs of Open Content Licenses to
Open Source Licenses does not take into account other benchmarks such as “normal”
proprietary licenses. Transaction cost in the sense of evaluating rights and obligations
might be higher in case of traditional form of publishing as most intellectual property
rights provide for legal privileges such as free use for educational objectives. Hence, a
user has not to ponder about his right to take a book from the shelf in order to copy or use
it as most jurisdictions grant him correspondent rights to make free use of the content.
Thus, mandatory legal framework relieves user of scrutinizing their rights under a
license. However, this situation changes rapidly if we move to the digital world as the
usual legal mandatory privileges do not apply and may be bypassed by copy protection



means such as digital rights management systems. Therefore, transaction costs might
even be higher for traditional licences in the digital world compared to Open Content
licences in the absence of mandatory legal privileges. In sum, with regard to transaction
cost Open Content licenses are situated in the middle between highly standardized Open
Source Licences on one end of the scale and traditional licenses on the other end.

In sum, there is no reason to believe that Open Content (and Open Access) should be a
victim of its own success as long as traditional licences will differ widely and legal
privileges will not be extended to the digital world. However, we have to admit that the
pressure on a more standardized license is much lesser than for goods that are build by
multiple authors such as software.
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(Re)introducing formalities in copyright: Towards more open content ?

Severine Dusollier

The Berne Convention states that the enjoyment and the exercise of the rights granted by
copyright shall not be subject to any formality. Formalities that used to exist in many
countries (e.g., deposit, registration, copyright notice) as a condition to enjoy or enforce
copyright has thus gradually disappeared along their adhesion to the Berne Convention.
Yet, in the increasing body of criticism against copyright (namely in the open content
initiatives that have flourished here and there), proposals have been voiced to introduce
or reintroduce some formalities so as to limit the automatic granting of copyright, to
shorten its duration or to make its enforcement less easy. Such formalities would
ultimately aim either to put more works into the public domain or to make protected
works more easily available and usable.

Formalities could occur in different places in the copyright field. First the birth and grant
of the right can be subject to some formal requirements, such as a deposit or registration.
This formality, whose reintroduction has been proposed by some scholars, such as L.
Lessig, would affect the very existence of the copyright and its enjoyment by the author.
Another formal requisite as to the enjoyment of copyright would be to limit the duration
of copyright to a period of some years that could be renewed several times. In the
absence of such a renewal, the copyright would expire and the work would fall into the
public domain, thereby making more content open and available to the public.

The exercise of copyright could also be conditioned, yet it has been less often proposed.
A first idea would be to impose a publicity formality to any copyright waiver or license.
For lack of ensuring such publicity, author’s successors in title would not be able to
enforce their right against third parties who could legitimately presume that the creator or
the person lastly indicated in a public register as being the current right owner, owns the
copyright. Another way to formalize the exercise of copyright as to enhance access to and
use of some content, would be to subject such exercise to a collective management
scheme. Some have proposed to avail to such a (formal) limitation of the exclusivity
normally conferred by copyright to authorise more broadly the downloading of protected
material in peer-to-peer networks, or even, the making available of copyrighted works in
such networks. Others have considered subjecting the use of unregistered and
undeposited works to a default license for a minimal sum.

Other formalities that would not normally touch upon the enjoyment or exercise of
copyright could also be envisaged in order to advance access to cultural and
informational content. Rather than being part of the copyright regime, such formalities
are belonging to cultural policy legislations for they purport to create repositories of
creative content. Information technologies have been enabled to extend the existing
deposit schemes to new types of works.




The validity of all these possible formalities, namely as to the article 5(2) of the Berne
Convention, will be assessed. More importantly, the relevance of such proposals and their
effect upon the promotion and availability of more open content (or of content that would
be more open) will be considered in order to underline the pro’s and con’s of the
(re)introduction of formal requirements, whether as a condition for existence or exercise
of copyright or as a public policy formally outside of the copyright legislation. All
formalities that have been proposed so far might not be as successful in that purpose as
their proponents claim them to be.



Royal Academic Colloquium
Open Content: New Models for Accessing and Licensing Knowledge

Copyright Ownership Issues in Educational and Scholarly Works

Lucie Guibault

Under a conventional scholarly publishing model, universities commonly have to pay
thrice for the material they produce: first, by offering academics the infrastructure to
publish their articles; second, by purchasing from the publishers the publications in which
their researchers’ articles appear for use in their libraries; and third, by paying
remuneration for the right to photocopy these articles for research purposes or to include
them in a student course pack. In a world where public funding for university research
constantly decreases and the number of subscription publications continually increases,
the widest availability possible of high quality peer reviewed scientific and scholarly
material at low cost is a principle to strive for. In view of this reality, the emergence of
the Open Access movement landed in particularly fertile ground both with academic
institutions, as with individual researchers. The Open Access movement aims to improve
access to the results of scientific research by making them freely accessible over the
Internet.

To qualify as an Open access contribution, an article must satisfy two conditions: First,
the author and right holder of such a contribution must grant to all users a free,
irrevocable, worldwide, right of access to, and a license to copy, use, distribute, transmit
and display the work publicly and to make and distribute derivative works, in any digital
medium for any responsible purpose, subject to proper attribution of authorship, as well
as the right to make small numbers of printed copies for their personal use. Second, a
complete version of the work and all supplemental materials, in an appropriate standard
electronic format must be deposited in at least one online repository using suitable
technical standards that is supported and maintained by an academic institution, scholarly
society, government agency, or other well-established organization that seeks to enable
open access, unrestricted distribution, interoperability, and long-term archiving. In order
to achieve this, researchers should deposit a copy of all their published articles in an open
access repository and publish their research articles in open access journals where a
suitable journal exists.

Whether the researchers themselves, rather than the institution they work for, are at all in
a position to implement the Open Access principles actually depends on the initial
allocation of rights on their works. Whereas in most European Member States the
legislation provides that the copyright owner is the natural person who created the work,
the copyright law of a number European countries, establishes a presumption according
to which copyright in works made in the course of employment belongs initially to the
employer, which in this case would be the university. Furthermore, researchers may be
prevented from making their works available under an Open Access licence as a result of
a transfer of rights in favour of the publisher.




This paper explores the different implications of the initial ownership rules and of a
subsequent transfer of rights to the publisher for the distribution of works under an Open
Access model.
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Open Content from the User's perspective: Open Access and User obligations

Till Kreutzer

While digital technology revolutionises the production and distribution of copyright
protected content from a technical perspective, Open Access models revolutionise its
distribution and use from the legal point of view. Indeed, when comparing the intentions
behind the two phenomena, substantial similarities are showing up. Digital technology
allows distributing intangible goods unhamperedly, fast and effectively. The same applies
to open licensing. Digital technology allows sharing content, deriving and modifying
works and using them in a technology-neutral way. The same applies to open licensing.

This parallelism may lead one to conclude that Open Access and the use of digital
technology go together perfectly, that open licensing embodies the logical legal basis for
tapping the full potential of the digital technology, and that it is the perfect regime for
governing the usage of digital content in an information society.

Whether these arguments are convincing depends on the point of view. And it depends on
the design of the respective licenses. The task for a developer of an open license is to
harmonise the interests of both the licensor and the licensee. To find this balance for a
contract that is designed for a multitude of individual cases is exceedingly complex. It
requires - strongly simplified - limiting the users' obligations to those that are
indispensable for the author and simultaneously acceptable for the user.

The first challenge is to identify the affected interests. Regarding the users’ perspective
this problem is not as simple as it seems. The assumption that "the user" only asks for
free use without the corresponding obligations at no charge seems oversimplified. Before
it is possible to form an opinion about the users' needs it is essential to specify the term
"user." In copyright terms a user is a person who uses copyright protected works.
Traditionally this group has no influence on the licence terms. Regarding conventional
End User Licence Agreements it becomes obvious that the interests of the users are
widely neglected. But public licensing requires more attention in this regard.

Users of Open Content are in many cases creators themselves. To stimulate e.g.
collaborative work, an Open Content Licence has to consider the interests of the original
author, the creators of the derivative works and the end users. That requires balancing the
necessary extent of freedom with reasonable obligations. It seems that authors and users
are living in a community of destiny.

Creative Commons manages this difficult balancing act quite successfully. In order to
serve different interests, different versions of the licence are offered. The author can
choose from a spectrum of more or less limited licence options. He has to make a
prediction on what level of restrictions and - accordingly - obligations his target group
will accept. But even more important is to take into consideration what kind of use his




permission shall cover (for example commercial or only non-commercial use) and what
obligations are suitable to satisfy his own requirements.

Many authors may think that all these provisions are in vain because they are neither
factually nor legally enforceable. German courts are of another opinion. Beginning with a
precedent in 2004, many court rulings argued that the main obligations arising from the
General Public Licence (GPL) are binding and enforceable. The lawsuits were initiated
by the project “gpl-violations.org” to raise public awareness about infringing use of free
software. Like the GPL, the CC licenses ensure their enforceability through a clause
according to which all rights granted by the licence terminate automatically upon any
breach of a licence term. This is only fair. To express it in the words of the German court:
,» Lhe licensee is merely obliged to distribute the software that was made available to him
free of charge in a way that third persons can use the software as well.”

This shows that the licensor has and maintains the legal options to execute his rights and
to protect his interests. Open Content Licensing accordingly does not constitute a “virtual
public domain.” It involves no waiving of rights. The users should be aware of that.

The bottom-line is that Open Content Licensing has made life easier for users because it
shields them from the complexities of copyright law ‘in the raw’ and provides them with
comparably easy to understand options. At the same time it creates new complexities:
The proliferation of licensing variants makes composite works a tricky undertaking; the
share-alike clause brings up the question under which circumstances a derivative or
collective work is bound to the licence applying to the original work; musicians (might)
need a permission to licence a song under CC from their performance or music rights
society. The users have to learn about Open Content; however, studying this subject
matter is much easier than studying copyright law.
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