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Draft Law 

(Object)

Article 1.  This Law establishes limitation of liabilities of the Designated Telecommunications Service Provider, and the right to disclosure of the Sender Identity Information in the event of impairment of rights by distribution of information by Designated Telecommunications.

(Definitions)

Article 2.  For the purpose of this Law, the terms listed under the items below shall have the meanings as ascribed therein:

(1) Designated Telecommunications:  Transmission of telecommunications (used in this item as per the definition in Article 2, Item 1, of the Telecommunications Business Law (Law No. 86 of 1984)) to be received by unspecified persons, excluding the transmission of telecommunications to be directly received  by the public;

(2) Designated Telecommunications Facilities:  Telecommunications facilities (used as per the definition in Article 2, Item 2, of the Telecommunications Business Law) which are made available for use in Designated Telecommunications

(3) Designated Telecommunications Service Provider:  A person who intermediates communication between other persons with Designated Telecommunications Facilities, or who otherwise makes available the Designated Telecommunications Facilities for the use of communication of other persons;

(4) Sender:  A person who has recorded information in the storage media (such media from which the recorded information will be transmitted to unspecified persons) of Designated Telecommunications Facilities used by a Designated Telecommunications Service Provider, or who has input information into the transmission equipment (such equipment from which the input information will be transmitted to unspecified persons) of the said Designated Telecommunications Facilities.

(Limitation of Liabilities)

Article 3.  In the event that rights of a third party is impaired because of distribution of information by Designated Telecommunications, the Designated Telecommunications Service Provider who uses the Designated Telecommunications Facilities for the said Designated Telecommunications (hereinafter in this Article referred to as the “Subject Service Provider”) shall not be liable for compensation of the damages caused therefrom, unless it is technically possible to take measures to prevent transmission of the information which has impaired the rights to unspecified persons and:

(1) The Subject Service Provider was aware of the impairment of the rights of the third party by distribution of information by the said Designated Telecommunications; or
(2) The said Subject Service Provider was aware of the distribution of the information by the said Designated Telecommunications and there is sufficient and reasonable ground to find that the Provider could have been aware of the impairment of the rights of the third party by such distribution of the information by the said Designated Telecommunications.

The preceding provision shall not apply, however, if the said Subject Service Provider was the Sender of the information which impaired the said rights.

2.  When a Designated Telecommunications Service Provider has taken measures to prevent transmission of information by Designated Telecommunications, the Designated Telecommunications Service Provider shall not be liable for compensation for the damages caused on the Sender who has been prevented from transmitting the information, if the measures were necessary to prevent transmission to unspecified persons of the said information and:

(1) There was sufficient and reasonable ground for the said Designated Telecommunications Service Provider to believe that distribution of the information by the said Designated Telecommunications has unjustifiably impaired the rights of a third party; or
(2) When a party claiming the impairment of his rights because of distribution of information by the Designated Telecommunications filed with the Subject Service Provider a request for measures (the “Preventive Measures” in this Item) to prevent transmission of the information impairing the rights (the “Impairing Information”), showing the Impairing Information, the rights he claims to have been impaired and the ground of the claim of impairment (the “Impairing Information, Etc.”) and the said Subject Service Provider contacted the Sender of the said Impairing Information showing the Impairing Information, Etc. to ask if the Sender would consent to introduction of the said Preventive Measures, the said Sender has not filed refusal of the consent to the introduction of the said Preventive Measures within seven (7) days of the date when the Sender received the said contact.

(Disclosure of Sender Identity Information)

Article 4.  A party who claims to have been subjected to impairment of its rights because of distribution of information by Designated Telecommunications, is entitled to demand disclosure, from the Designated Telecommunications Service Provider which uses the Designated Telecommunications Facilities made available for use of the said Designated Telecommunications (the “Subject Disclosing Service Provider”), of the Sender Identity Information (the name, the address and other information conducive to identification of the Sender of the Impairing Information, as stipulated by a Ordinance of the Ministry of Public Management, Home Affairs, Posts and Telecommunications) relating to the said impairment of the rights in the possession of the said Subject Disclosing Service Provider, if:

(1) The rights of the party demanding the said disclosure have been obviously impaired by distribution of the Impairing Information; and

(2) The said Sender Identity Information is necessary for the pursuit of the right to compensation for damages of the party demanding the said disclosure, or there is otherwise justifiable ground for disclosure of the Sender Identity Information.
2.  Upon receipt of the demand of disclosure under the preceding paragraph, the Subject Disclosing Service Provider shall hear the opinion of the said Sender regarding the disclosure, unless the Provider is unable to contact the Sender of the Impairing Information relating to the said demand of disclosure or there are otherwise special circumstances.

3.  The party who received disclosure of the Sender Identity Information under paragraph 1 shall not take any action which unjustifiably damages the honor or the peace of life of the said Sender, misusing the Sender Identity Information.

4.  The Subject Disclosing Service Provider shall not be liable for compensation of damages caused by refusal of the disclosure under paragraph 1, on the party who demanded the said disclosure, unless the Provider has acted with wrongful intent or in gross negligence. 

Supplemental Provisions

This Law shall be enforceable from the date to be determined by a Cabinet Order which shall be within six months of the date of promulgation thereof.
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