Database Protection: The Commodification of Information
This paper attempts to provide some insight into the relationship between the creation of sui generis database rights in the European Union in the late 1990’s (‘the sui generis right’) and the future of the public domain. As with most expansions of intellectual property rights, it is highly unlikely that the sui generis right will be abolished and little is to be gained by campaigning for its total abolition.  However, much can be learned from the process by which the EU Directive on the legal protection of databases (‘The Directive’)
 was adopted by the European Union (EU) and the process by which the introduction of new database legislation has been successfully resisted in the United States.  In addition, it may be possible to engineer some adjustments to the sui generis right which may be beneficial and shed light on future issues relating to the scope of the public domain.

The paper is divided into the following sections:

1. An overview of the Directive. 
2. The history of the Directive and American proposals for legislation on the topic.

3. Lessons that can be learned by the respective EU and American processes for developing legislation on database protection and suggestions for the future.
4. The public domain in the context of the database debate.

An Overview of the Directive

The Directive was a response to perceived needs to harmonise protection for databases within the EU and to provide greater protection for the investment in the creation and maintenance of databases.
 The first part of the Directive responded to the first of these needs by harmonising the standard of copyright protection for databases to a standard that is similar to, if not identical with, the standard of originality for copyright works prescribed for American law by the Supreme Court of the United States in Feist Publications Inc v Rural Telephone Co.
 This standard confers copyright protection on ‘databases which, by reason of the selection or arrangement of their contents, constitute the author’s own intellectual creation’.
 
The second part of the Directive requires Member States to confer a previously unknown sui generis right for the protection of databases on any database owner that demonstrates that it has made a substantial investment, either quantitatively or qualitatively, in obtaining, verifying or presenting the contents of a database.
 It is illegal to extract or re-utilise a substantial part of the contents of that database without the database owner's consent.

While this is called a new sui generis right, a common law copyright lawyer would have great difficulty in distinguishing between it and "sweat of the brow" copyright that confers protection on the labour invested in collecting or presenting data and does not require any creativity in relation to the selection and creativity of the information.
  The Directive requires the granting of "a right of extraction and re-utilisation" but an examination of the definition of that right quickly reveals that this one right is in fact the bundle of rights conferred on copyright owners that are relevant in a database context. For example: 

"Extraction" is defined as "the permanent or temporary transfer of all or a substantial part of the contents to another medium by any means or in any form".
 This is the right of reproduction.

"Re-utilisation" is defined as "any form of making available to the public all or a substantial part of the contents of a database by the distribution of copies, by renting, by on-line or other forms of transmission."
 This encapsulates all the other rights of a copyright owner relevant to a database. 

Similarly, the Directive adopts other copyright terminology such as the concept of a substantial part, evaluated qualitatively and/or quantitatively, to determine whether infringement has taken place.
 

More than just copyright

In fact, the sui generis right is sweat of the brow copyright protection plus a number of other protective features which increase the extent of the protection provided well beyond that which is conferred by sweat of the brow copyright. A few of those differences are listed below: 

1. The duration of protection is, in theory, limited to 15 years. In practice, it is probably perpetual provided the database is periodically updated and updating can include simply re-verifying the accuracy of the information contained in it.
  In other words, protection is for 15 years or eternity, whichever is longer. 

2. The test of infringement refers to the taking of a substantial part of the database, whether determined qualitatively or quantitatively.
 The introduction of “qualitative” issues into the protection of sweat raises some alarming possibilities. Apart from the obvious lack of relevance of “qualitative” issues in protecting sweat, it raises the spectre of database owners seeking protection for one or a few items of information on the basis that they are “qualitatively” significant. This provision will undoubtedly be used to claim protection for quantitatively small pieces of information that are allegedly qualitatively significant.
 

3. The exceptions are extremely limited and considerably more limited than those for copyright. The main exception is for extraction for illustration for teaching or scientific research as long as the source is indicated and the extraction is limited to the extent justified by the non-commercial purpose.
 There is no right of re-utilisation for these purposes which means that while the information can be reproduced it can not be redistributed. Even this exception is not compulsory and some EU countries, particularly Ireland, France and Italy have not incorporated them fully into their transposing legislation. 

4. There is no right of fair dealing for news reporting. 

The end result of these and other aspects of the Directive is that databases get more protection in Europe via the sui generis right than copyright works which must manifest greater intellectual input.

Case law relating to the Directive 

There have been a number of cases invoking the Directive and its transposing legislation. Space constraints prevent a detailed discussion of all that case law
 but it is useful to identify some key themes that have emerged from the decided cases and some unresolved ambiguities in the interpretation of the Directive that now await resolution by the European Court of Justice. 
Two key themes have emerged from the case law to date. First, all of the decided cases have involved wholesale copying of quantitatively substantial amounts of data for commercial purposes.  Second, a large number of the cases refer to what Maurer, Hugenholtz and Onsrud
 describe as ‘synthetic’ information, information which is generated by the database owner itself and therefore can not be replicated by anybody else. Examples of such cases are telephone directory cases, a case concerning real estate listings and a case involving the British Horseracing Board and its database of horse races in Britain. 
Some conflicting interpretations of the Directive have resulted in a referral to the European Court of Justice.
 It is possible but unlikely that very restrictive interpretations will be given that would significantly affect the analysis given above in the overview of the Directive. In particular, the defendant in the British Horseracing Board case has made the following arguments: 

1. The data must be taken directly from the plaintiff’s database and that it is not liable because it copied the plaintiff’s data indirectly from a database lawfully derived from the plaintiff’s database by a third party. 
2. The data taken must have the same systematic or methodical arrangement of the plaintiff’s database because the protection is conferred on the database, not the individual contents of the database. 
3. Each time the plaintiff’s database is substantially updated, a new database is created and, as the plaintiff’s updating is constant, the data taken by the defendant from time to time is an insubstantial part of each new database rather than a substantial part of the one database.
 

A further key issue to be determined by the European Court of Justice is what is known as the ‘spin-off’ argument. This argument is based on the proposition that database owners can not receive ‘credit’ for any investment they make in the underlying business activities that result in the generation of the data in their databases in determining whether their database qualifies for the sui generis protection. For example, the creation or generation of football fixtures would be disregarded in determining whether a substantial investment had been made in a database containing those fixtures as the creation of the fixtures is part of the business of conducting a football competition and not undertaken primarily for the purpose of establishing a database of the fixtures.

 The history of the Directive and American proposals

The history of the adoption of the Directive, particularly when contrasted with the American situation, provides some useful lessons about the process by which new intellectual property rights are created and the public domain may be degraded. The very different outcomes of these processes also cast a great deal of light on the effect (or lack of effect) of the Directive on the creation of databases. 

The Directive

The initial proposals of the EU were based on unfair competition principles. The sui generis right was to only apply to extraction or re-utilization for commercial purposes. 
 The explanatory memorandum accompanying the first draft of the Directive (First Draft)
 that was released in May 1992, stated: 

This protection against parasitic behaviour by competitors, which would already be available under the unfair competition law in some member states but not in others, is intended to create a climate in which investment in data processing can be stimulated and protection provided against misappropriation.  It does not prevent the flow of information, nor does it create any rights in the information as such.
  

There were also some very significant restrictions on the scope of the proposed sui generis right. For example, the First Draft limited additional rights to electronic databases, no sui generis right was conferred if the contents of the database were already protected by copyright, a right was conferred on lawful users of a database to use insubstantial parts of databases, there was provision for compulsory licensing and the original period of protection was only ten years, the same as then existed under the Scandinavian catalogue laws.

Most of these basic aspects of the First Draft were retained in amendments proposed by the European Parliament in 1993
 and if the basic model encapsulated within the First Draft and those amendments had been retained, it would have met the needs of almost every plaintiff that has successfully brought proceedings in Europe under the new legislation. Just about all the case law invoking the Directive and its transposing legislation deals with situations in which the defendant has pressed the copy button, copied all or almost all of a database and then used that copy in some commercial setting to compete directly with the plaintiff or appropriate a substantial part of the plaintiff’s market for its database. Instead, the final version of the Directive adopted on 11th March, 1996 contained the strong property right described above. 

The American Proposals

The United States Congress has debated the issue of some form of protection for databases or collections of information since the mid-1990's. The American process is almost the complete reverse of the European process. The Americans started where the EU finished and they will probably finish where the EU started. The first proposed legislation on the topic was basically a cut and paste from the Directive.
 Since then every piece of proposed legislation has purportedly been a statutory variation of the common law tort of misappropriation that is recognised by the majority of American states and which is similar to unfair competition concepts that underpinned the First Draft. 

The American tort of misappropriation has experienced quite a revival in recent times in the US after experiencing considerable difficulties following its creation by the US Supreme Court in 1918 in International News Service v Associated Press.
 The key aspect of the tort that has been adopted into the various proposals is that the database owner has to demonstrate some damage to its market for the database. The rationale for this being that the owner needs to demonstrate that the actions of the alleged infringer have had a significant impact on the incentive to create and disseminate the collection of information. 

The debate has been about what damage is sufficient to discourage investment in databases.  The publishing industry has basically said that any unauthorised use of a database damages the owner's market whereas more recent proposals suggest a higher threshold of damage. For example, under the 1999 proposals an owner of a collection of information would only have had rights in respect of markets in which the owner was already offering a product or service incorporating the collection of information and related markets in which the owner had already taken demonstrable steps to offer products in commerce within a short period of time.
 An even higher onus to prove damage is imposed under the latest proposals which are discussed in the next section. 
In addition the opponents of strong sui generis rights won other major concessions. Hence, the 1999 proposals contained quite generous exceptions. These included an equivalent to the American copyright defence of fair use, exceptions in respect of reporting the news, exceptions re access to government information and exceptions for the purpose of research or education.
 

In addition, the period of protection was limited in that individual items of information would have fallen into the public domain as soon as they were publicly available for 15 years or more and the onus would have been on the database owner to prove that information had been available for less than 15 years. If there were doubt, the user would have been entitled to assume that the material had been available for more than 15 years. 

Despite the publishing lobby acceding to these apparently major concessions, they were considered inadequate by the opponents of the legislation and the proposed legislation lapsed at the end of the 106th Congress. After that, Monica Lewinsky, Osama bin Laden and Saddam Hussein diverted much of the energy that would otherwise have been devoted to the issue.
 

The Current Proposal 

However, the issue has recently been revised by the proposal of the Database and Collections of Information Misappropriation Bill  HR 3261 which has been considered by the House Committee on the Judiciary and its Subcommittee on Courts, the Internet and Intellectual Property. It has now been referred to the House Committee on Energy and Commerce. In the consideration of the many bills proposed to date, the Judiciary Committee has tended to be a pro-database owner’s committee and the Energy and Commerce Committee has tended to favour pro-user perspectives. 

The Nature of the Rights 

The latest proposal is firmly based on misappropriation principles. For example the relevant prohibition is against making available in commerce to others a quantitatively substantial part of the information in a database generated, gathered or maintained by another person if 

1. the database was generated, gathered or maintained through a substantial expenditure of financial resources or time

2. the unauthorized making available in commerce occurs in a time sensitive manner and inflicts injury on the database or a product or service offering access to multiple databases;
3. the ability of other parties to free ride on the efforts of the plaintiff would so reduce the incentive to produce the product or that its existence or quality would be substantially threatened. 
These 3 requirements are all conjunctive and are the basis of modern statements of the tort of misappropriation accepted by most US states. 

The proposal provides that inflicting an injury on the database means serving as “a functional equivalent in the same market as the database in a manner that causes the displacement, or the disruption of the sources, of sales, licenses, advertising or other revenue.” It also provides that in determining whether the making available in commerce has occurred in a time sensitive manner, ‘the court shall consider the temporal value of the information in the database, within the context of the industry sector involved’. 
Permitted Acts

The proposal also provides for a number of exceptions, including the independent generation or gathering of information. More importantly, the making available in commerce by a nonprofit educational, scientific, and research institution for nonprofit educational, scientific and research purposes is not prohibited if the court determines that the making available is reasonable under the circumstances, taking into consideration the customary practices associated with such uses of such database by nonprofit educational, scientific, or research institutions and other factors that the court determines relevant. 

Hyperlinking is not restricted by the proposal and news reporting is not affected by the proposal unless the information is time sensitive and has been gathered by a news reporting entity and making available in commerce the information is part of a consistent pattern engaged in for the purpose of direct competition. 
Even if this proposal is passed in its present format without further amendments, it will be very different from the Directive but based on unfair competition principles similar to those that inspired the First Draft and the publishing industry obviously considers it sufficient to meet the majority, if not all, of its needs since the proposal has come through the committee that has acted as its voice. 
Why the differences do not matter

At the time of writing, the United States has still not passed legislation and the conflicting legal positions in the EU and the United States have provided a real world laboratory in which to judge the impact of the Directive. Since at least 1990, the United States has had a copyright regime relating to database protection that is very similar to the current copyright position in the EU. However, unlike the EU, it does not yet have a sui generis right and no publisher would have realistically relied upon the introduction of such a right in light of the legislative gridlock that has gripped the issue in America. 

If the advocates of the sui generis right were correct in their prediction that the introduction of the right would ensure an increase in publishing activity in the EU, then the effect of the sui generis right would be obvious.
 The EU would have produced a vastly greater number of databases since transposing legislation came into effect from 1998 and the American publishing industry would have been brought to its knees by the transfer of investment to Europe. Neither event has occurred.
 

One can readily explain why this is so. The American provisions on circumvention of copyright protection devices were incorporated into the Digital Millenium Copyright Act of 1998 (“the DMCA”). The American legislation came into effect in October 1998 although the circumvention provisions were expressed to take effect in October 2000.
 Section 1201 provides a basic prohibition against unauthorised circumvention of technological measures. In addition to this basic prohibition, there is a further prohibition on the manufacture or commercial dealing with circumvention devices. 

There are a number of specific exceptions but there is no general right to engage in circumvention for the purposes of taking advantage of the exceptions to copyright, particularly the defence of fair use.

In addition, Section 1201(a)(1)(B) and (C) empowered the Librarian of Congress to determine that the circumvention provisions do not apply to “persons who are users of a copyrighted work which is in a particular class of works if such persons are … adversely affected by virtue of such prohibition in their ability to make noninfringing uses of that particular class of works”. The Librarian of Congress had the power to make such determinations in the two years after the legislation was passed and has the power in respect of each succeeding 3 year period. 

One possible exemption that was considered particularly related to the database debate. A number of commentators claimed that copyright owners were attaching public domain material to copyright material with minimal but sufficient copyright originality such as an originally worded introduction. They were then bolting these public domain documents to this minimal copyright material and effectively acquiring protection for non-copyright material.
  The commentators urged that compilations consisting primarily of materials in the public domain be exempted from the anti-circumvention provisions for the purposes of gaining access to this public domain material.

The Librarian of Congress took the view that the need for such an exemption had not been demonstrated. He also took the view that:

In general, it appears that the advent of access control protections has increased the availability of databases and compilations. Access controls provide an increased incentive for database producers to create and maintain databases. … If a database producer could not control access, it would be difficult to profit from exploitation of the database. Fewer databases would be created, resulting in diminished availability for use.

In addition, the Librarian took the view that most of the uncopyrighted material could be obtained from other sources.
 Consequently, no exemption was provided in respect of circumvention for the purposes of obtaining public domain information, information that would be protected in Europe by the sui generis right. The effect of this decision, in conjunction with the anti-circumvention provisions, is to substantially increase the protection for databases that qualify for any form of copyright protection and it takes little effort to add sufficient material to a database for it to receive some copyright protection.

On the other hand, once access is obtained, the anti-circumvention provisions would not prevent use of information within a database which would include reproduction of large amounts of information but not their selection or arrangement. However, while the anti-circumvention provisions would not prevent this, the contract providing for access to the material in the first place may do so. In other words, the contractual terms upon which access is granted could preclude subsequent unauthorised use of the non-copyright information within the database. In effect, there is defacto protection of the sweat of the brow involved in creation of databases in the United States via the combination of its anti-circumvention provisions, contract law and the relative ease of adding a minimal amount of copyright material to a database.
 

Similar results could have been achieved in the EU with anti-circumvention provisions. Further protection was also already provided in a number of countries via unfair competition laws and, in at least one case in France, those laws have proved to be as effective as the sui generis right.

…And why they do matter

All this suggests that the creation of the sui generis right in the EU has been superfluous and unnecessary. On the other hand, it is also arguable that the existence of the new right has therefore done no harm. There are numerous responses to that argument. Three of them are of particular significance. 

The first of these responses is that the introduction of a new right introduces new and increased transaction costs. In addition to copyright and contractual licensing issues, database owners and users must incorporate the sui generis right into any of their agreements. Failure to do so can result in significant difficulties, especially if copyright and the sui generis right subsist in the same database.
 

Second, there is a more insidious difficulty associated with expanding private intellectual property rights when there is no justification for doing so. One of the greatest and most important aspects of the public domain is the norms of various sections of society relating to the sharing of information. These norms apply in sectors such as government and scientific research institutions. The introduction of new, strong intellectual property rights has a negative impact on these norms. Sharing of information requires not just a capacity to share but an attitudinal propensity to do so. The commodification of information via the introduction of property rights actively introduces a mindset of commercialism, a new norm that destroys co-operation and invites the development of an anti-commons and a tragedy of that anti-commons. It is this aspect of the debate that appears to concern international scientific organizations.

Finally, on a related point, one must ask the question as to where the onus lies when it comes to creating and maintaining private property rights that are carved out from the public domain.
 The introduction of the sui generis right involved a privatization of part of the public domain without any payment being made to government in return for that privatization. In the absence of a clear basis for such a right, it appears that the onus was on supporters of the public domain to justify the retention of a part of the public domain rather than on those seeking private rights in return for no payment to justify the grant of those rights. This situation seems to reflect a view that if some commodification is good, then more commodification is better. If that is the case, then the battle of ideas has already been lost. 
Lessons that can be learned by the respective EU and American processes for developing legislation on database protection and suggestions for the future

There are many lessons to be learned from the different outcomes in the EU and the United States. For example, why has the US not simply followed the EU? The answer is that the opponents of sui generis protection have been vastly more organised in the United States than they were in Europe. A variety of US lobby groups such as the American National Research Council which has published two books on the issue
 and various scientific academies, Universities and libraries have been extremely well organised and have heavily lobbied members of Congress. In contrast, in Europe there was no pan-European scientific lobbying organisation or effective pan-European voice for libraries. When the drafting of the Directive shifted from unfair competition principles to an approach based on exclusive rights, almost overnight, probably in response to the well organised submissions of publisher organisations such as the Federation of European Publishers, there was no effective, organised opposition to the new proposal. 

In any event, the prospects of repealing the Directive are almost nil but there are some aspects of the Directive that could surely be addressed, even if the political process will make that difficult. 
Eliminating references to “qualitative” investment in and “qualitatively” substantial parts of databases.

There does not appear to be any justification for maintaining the reference to qualitatively substantial parts of a database in the test of infringement or indeed the test for determining whether a database qualifies for protection. If the qualitative investment relates to the selection or arrangement of data, then the investment is protected by copyright. If not, it relates to the ‘quality’ of the information and necessarily foreshadows the protection of small amounts of valuable information when the supposed justification for the Directive is to augment copyright protection by protecting the sweat of the brow involved in creating and maintaining databases rather than protecting the information itself.

Ensuring maximum and uniform implementation of exceptions.

Even the very limited exceptions that are provided for in the Directive are not mandatory.  Nations seem to have picked optional changes that reduced users’ entitlements but not picked optional changes that increased them. For example, the UK limited the scope of its existing copyright defence of fair dealing for research in respect of databases but did not introduce a permissible new defence of private copying of hard copy databases. Given that the exceptions are extremely limited, a mandatory imposition of the exceptions would be appropriate. 
Copyright exemption for downloading data 

At the moment, the sui generis right in a database may expire after fifteen years but if that same database has copyright, the copyright in it will survive for the life of its author plus seventy years. In order to make the distinction between the periods of protection meaningful, a further exception to copyright would be needed that would permit a user to make a temporary copy for the purposes of extracting and re-utilising information in a way that does not infringe the copyright in the selection and arrangement of the information. For example, the information could be downloaded and then re-arranged or selections made from it so that the final arrangement or selection did not infringe the database owner’s copyright. In the absence of such an exception, the expiry of the sui generis right would not result in information contained within original databases being available as taking the information in the easiest form (electronic downloading) would infringe the copyright. 

Altering the provisions in respect of the duration of protection to ensure data falls into the public domain after 15 years. 

The point was made above that the actual period of protection for all of the data in a database may be perpetual. The database owner merely has to make a substantial investment in updating or re-verifying the database for the period of protection for all data in the database to start again. As also indicated above, the 1999 American proposals provided that individual datum would fall into the public domain at the end of 15 years, regardless of whether the database has been updated. The latest proposals provide that data would fall into the public domain once it has lost its time sensitivity. The difference between the Directive and the American proposals is very significant, especially in the context of electronic databases where the ‘original’ database will cease to exist and, under the Directive, the only available version will be one that is fully protected. This issue is discussed further below in the context of the notion and the role of the public domain. 
As indicated, I think that politically, it will be difficult to achieve the above changes to the Directive but it may be easier to gain some victories for the public domain by skirting around the Directive and addressing related legal and practical issues. While the sui generis right is a very powerful legal right, the greatest power that database owners have flows from their market power in being able to control significant volumes of information and incorporate them into their databases. There are two particular responses to this situation that need to be considered: 

Application of Antitrust generally 

The case law concerning the sui generis right demonstrates the need for a careful application of antitrust principles and laws to database owners. The fact that many of the cases relate to synthetic information, such as telephone directories, that is exclusively within the database owner’s control suggests that many database owners possess a significant amount of market power. Consequently, the key to controlling any abuse of intellectual property rights may be the enforcement of antitrust provisions rather than any alterations to the intellectual property laws. In this regard, it may be appropriate to reverse the onus of proof and require database owners to demonstrate that either they do not possess substantial market power or that their enforcement of their intellectual property rights by, for example, refusing to licence their data, does not constitute an abuse of any such power.

An alternative to that approach but one also based on market power considerations is the further development of collective bargaining whereby user groups band together to jointly negotiate user licences on terms that are most favourable to users. This should be increasingly possible in a digitised environment where the geographical location of users is less relevant. Hence, there is no reason why libraries in different locations can not jointly negotiate licences for use of on-line databases. By working together and co-operating, users can generate a degree of monopsony power to counter-balance the monopoly power of owners. 

The development of that co-operation may have further legal implications. It may be that user groups will need specific exemption from antitrust legislation that permits the type of collective bargaining mentioned here. In this context, any evidence of detrimental consequences of the Directive and the new database right may be of some use. While it is inconceivable that the Directive will be repealed, it might be possible to argue that its effects justify the sort of exemptions for users from anti-trust law mentioned here. As EU anti-trust law is not my specialty, I will take that matter no further. 

Rights Over the Contents of Databases

The other way around the database right is for users to have a greater appreciation of the extent to which they are also contributors to the contents of databases. In particular, universities are increasingly addressing the reality that their employees are paid to create the very research information that is contained within databases. Those employees often pay for the privilege of having that information published in databases and universities then pay so that their employees may gain access to those databases so that they can continue their research. The obvious solution to this problem is for universities and other research institutions to capture the value of the intellectual property generated by their own employees. 

Notion and role of the public domain in the context of information law and policy

The background paper asks that contributors consider the notion and role of the public domain. For example, it asks us “Should information policies be aimed at maximizing the public domain or optimizing information flows?”. This question almost, but does not quite, answer itself. The public domain is not an end in itself. No great benefit is derived from congratulating ourselves on building or maintaining a public domain unless that public domain results in optimizing information flows. The idolization and unthinking adoption and defence of a particular position are dangerous and unhelpful.  Fair use fanatics may be as dangerous as commodification commandos or, dare I say it, TRIPS terrorists, as it is the interplay and interface between the public domain and private intellectual property rights that is critical in creating an optimal information flow. The relationship between the public domain and private property rights should not be so much one of  balance in which competing and opposing concepts are at work but one in which balance is achieved by the mix of and between the public domain and private rights so that they complement each other to maximize information flow. For that reason, I suggest we avoid purist definitions of the public domain that focus on a complete absence of property rights even though such definitions may be ontologically accurate. Instead, I suggest a more teleological approach that focuses in an holistic manner on the mix of property rights, restrictions on those rights and, where appropriate, the existence of a right to access privately owned information in a non-exclusionary manner such as via compulsory licences.

I said above that the question asked in the background paper almost answers itself. I say ‘almost’ because while optimizing information flows may be the primary objective, a vociferous defence of the public domain for its own sake may be one means of achieving it. The main difficulty with the current debate about the public domain versus commodification and the consequent and incessant references to ‘balance’ is that the resources of commodification commandos are infinitely greater than those of the fair use fanatics that advocate for the public domain. The advocates of commodification are motivated by financial gain and, while they may passionately believe in optimizing information flows, their financial commitment to a particular, private property based model by which to achieve it necessarily distorts the debate. They stand unconditionally on one side of the debate and ‘unbalance’ it by vociferously demanding more than what they need and taking everything that they can get. The willingness of the publishing industry to accede to the watered down 1999 and 2003 American proposals for legislation on collections of information
 and the manner in which the Directive was transformed from its initial First Draft with an emphasis on unfair competition to a full blown property right are examples of the industry’s standard technique of overstating its case and taking everything that it can get via the political process. 
 There are several possible responses to that reality.
Open Warfare

One is for others to take an unequally uncompromising attitude to the defence of the public domain and resist any further expansion of intellectual property rights with the same doggedness with which commodification commandos pursue that expansion. The American legislative gridlock on database legislation is an example of how public domain advocates have, at least temporarily, evened up the balance. The cost in resources on both sides has been significant. The other difficulty with this scenario is that, in the end, the ‘balance’ may well tip in favour of the lobby group with the greater resources and the greater determination.
 

Symbolism and the Battle of Ideas

A related but possibly superior response may well be one in which the advocates for the public domain pro-actively seek to wind back some of the extensions of intellectual property rights that have occurred over the last few decades. A major part of the problem with commodification is that the battle of ideas in relation to commodification has clearly been lost by public domain advocates over the last couple of decades. The purpose of doing so would be to demonstrate that in a ‘balanced’ intellectual property scheme, the balance between public and private rights may well change over time but there is no reason why it should inexorably shift towards private rights and never shift back towards public rights. 

In this regard, a leaf may be taken out of the book of some environmentalists. In 1972, the island state of Australia, called Tasmania, flooded Lake Pedder.  It did so in order to generate hydro electricity.  Undoubtedly, if Lake Pedder had not been flooded, it would now be recognised as a World Heritage area.  Today, Tasmania has far more hydro electricity than it needs.  But Lake Pedder is still flooded.  The damage done by expanding the hydro electricity industry is considerable, although the empirical evidence suggests that no gains were made in return for the damage.  Some environmentalists have suggested a radical move.  They have suggested that Lake Pedder be restored to its former glory by draining Lake Pedder.  They have suggested this move because they believe the environmental cause can be best advanced by demonstrating the value of reversing environmental damage because the environmental lobby faces the difficulty that environmental damage is rarely, if ever, reversed. The intention of the environmental lobby is to generate an example of a reversal of environmental damage that will stand out throughout the world as a statement on environmental issues and the need to redress the balance between development and environmental concerns. 

A similar problem exists with the expansion of intellectual property.  User groups may attempt to resist the expansion of intellectual property but if they are unsuccessful that expansion and the new intellectual property regimes created via that expansion stay in place forever.  Intellectual property owners then move on to the next campaign to increase intellectual property rights.  Users are therefore put in the position of constantly attempting to resist the expansion of intellectual property.  Those attempts may be successful for relatively short periods of time but, in the end, vested interests usually win.    Public domain advocates need to pursue a reversal of intellectual property rights where that is appropriate.  We need to drain Lake Pedder so that the message will go out that the ‘balance’ of intellectual property rights can be redressed in favour of users, if that is appropriate.  So what is the Lake Pedder of intellectual property law? 

  In the context of the Directive, I suggest that the target of such a campaign should be the duration of the database right and its protection for qualitatively substantial parts of a database.  In particular, we should attack the suggestion that individual items of data may be protected indefinitely if the database owner makes a substantial investment in updating the database.  There are several reasons for choosing this particular aspect of law.  For example, it confers the greatest possible period of protection on the least creative element of intellectual property.  There is no conceivable justification for conferring perpetual exclusive property rights in respect of the collection, presentation or verification of information.  The very justification for the Directive itself demonstrates the absurdity of the proposition that the period of protection, could conceivably be perpetual
 and American proposals on this topic acknowledge the need to ensure that individual items of information in a database will fall into the public domain in due course.
  If such a campaign were coupled with an acknowledgment of the validity of intellectual property in appropriate circumstances
, the concept of ‘balance’ may in fact be re-introduced into the intellectual property debate. 

Independent Watchdogs

An alternative or additional approach is for governments to ensure that they have independent advice on moves on intellectual property. The cost of obtaining that advice is relatively cheap and, in comparison with the costs of inappropriate expansion of intellectual property rights, extremely cheap. Such an approach should be coupled with a conservative view from government that appreciates the costs of rent seeking and firmly places the onus to prove the value of expanding private property rights upon those demanding that they be given such rights. In Australia, that independence has, to some extent, come from the Australian Competition and Consumer Commission and its recently departed Chair, Professor Allan Fels. He ran a campaign for over a decade against Australia’s restrictions on the parallel importation of copyright material which eventually resulted in the elimination of those restrictions in respect of most copyright material. A small indication of the vehemence with which his stance was opposed is the fact that publishers subsequently refused to publish a biography of him despite commissioning editors regarding the biography as very commercially viable. Such independent, publicly funded bodies and individuals are an integral part of creating and preserving the balance that is so often spoken about but so often jeopardized by the imbalance in resources between commodification commandos and fair use fanatics. 

Conclusion
In summary, the dynamic maintenance of an appropriate balance between the public domain and private property rights requires a multi-faceted approach involving the following:
1. Political organisation of user groups on a permanent basis to monitor developments in intellectual property and ensure that public domain perspectives are taken into account.

2. Such organisations need to take a pro-active stance on intellectual property issues so as to shape the intellectual property agenda rather than merely respond to the expansionist agenda of intellectual property owners.

3. There needs to be a continuing ‘battle of ideas’ so that the backdrop to consideration of intellectual property ideas is ‘balanced’ or neutral rather than one that readily and too easily accommodates expansion of private property rights. 
4. Governments need to be prepared to invest in independent advice in relation to intellectual property rights issues so as to counterbalance the considerable economic interests of intellectual property owners.  Such advice needs to come from government agencies that do not necessarily deal exclusively with intellectual property matters but instead deal with broader issues such as economic policy and the impact of issues such as intellectual property on the economy and society at large.
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