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I. Introduction

The Background Paper posed several intriguing questions to this author: Is (or to what extent) the ideal of a robust public domain recognized in free speech law? Are some domains more public than others? Can fundamental freedoms provide remedies against commodification? Does freedom of expression include a right to access non-public sources? Should it? What is the role of the government in safeguarding the public domain?

The answers are simple in my mind, but they failed in the real world of the law. The pages that follow will elaborate, but here is the "executive summary" of the responses: Yes, the best reading of the principle of freedom of speech includes a commitment to a robust public domain; Yes, fundamental rights, especially free speech and the principle of equality should guarantee rights of access and should have provided remedies against the ongoing commodification of information, and the government has and should have had an active role in safeguarding it. 
The conflict between copyright law and the principle of free speech is clear to some, but not to courts, especially in the U.S., who have routinely rejected the argument that there is a conflict.
 This persistent rejection has accumulated into a denial of the conflict. The way the judicial discourse developed might provide a possible explanation to this denial. Text-based and originalist methods of constitutional interpretation might provide another explanation, as do other constitutional arguments. In previous work I explored some aspects of the free speech/copyright law interface.
 In this paper, I would like to examine another aspect of the conflict and relocate it in the terms offered in the Background Paper, as a conflict between the public domain and the commodification of information. This relocation presupposes that the public domain is required (and if you so insist—and I would agree—it is constitutionally required) by the principle of free speech, whereas the various and sophisticated forms of commodification enclose this public domain. 
I would like to study the conflict (free speech/copyright law, or public domain/ commodification) applying a set of twin variables: quality and quantity. In the best of all worlds, we would like to have a combination of both: we would like more information and speech and of better quality. This is also true of most physical and virtual assets, such as our property, our health, or even emotions such as love. It is also true of more general political ideas, such as the market, whether that of goods or that of ideas. The terms "quality" and "quantity" are strange to the economic discourse, but I think they can be applied, with some necessary modifications. In the commercial market, quantity is sometimes translated into "growth", and quality is sometimes translated into efficiency. In the marketplace of ideas quantity is translated into greater participation and volume of speech, and quality is translated into the idea of a robust discourse, one that can produce the truth, or informed decisions of the polity.
However, in a world of limited resources quantity and quality often find themselves on rival sides of the fence and are incommensurable. We must often choose whether we prefer the one at the expense of the other. In the context of information and speech, we often have to choose whether we want more speech at the expense of its quality, or are we willing to settle for somewhat less ("how much less?" Would be the inevitable question) information, but of better quality.
In the pages that follow, I will argue that free speech theory includes various strands, some of which presuppose or implicitly endorse either quality or quantity, and to the extent that these variables conflict, each of the various strands has a preference as to which is best. This preference is extended to the public domain. Copyright law, in as much as it is understood to reflect a market-based theory, prefers quantity, and expresses a disbelief in quality. This preference is instrumental: quantity, so the supporters of the competitive market argue, will produce quality. The latter cannot be promoted on its own.
Is this analysis along lines of quality/quantity helpful? Firstly, I think it sheds light over another dimension of the free speech/copyright conflict and hence also another explanation for the (judicial) failure to acknowledge it. Secondly, it might propose an avenue for reconciliation. Once we fine-tune our understanding of both free speech jurisprudence and of copyright law, we might be able to make a better choice as to the outcome of their battle. Finally, I think this analysis offers an avenue to respond to the crucial challenges posed in the Background Paper: the various free speech theories have a rather clear position as to the role of the government regarding the public domain, and they also imply the contours of the best public domain. 
The paper will proceed in the following way: the next section discusses free speech jurisprudence in order to figure out whether its basic principles prefer (either explicitly or implicitly) one of the above discussed variables to the other. The third section will undertake the same mission in regard to copyright law. The fourth section will tie the conclusions form the previous two sections.

II. Speech: More or Better?

1. Two Paradigms of Threats to Speech

Free speech is considered to be a fundamental human right. It is listed in most constitutions of liberal democracies and even if not enumerated it is nevertheless recognized and protected.
 The paradigmatic understanding of the principle of free speech is the governmental one: it is considered to be a shield in the hands of the citizen in the face of the censorial government. It is a somewhat romantic view, but it is still a valid one. There are numerous theories that suggest explanations for this fundamental human right. Some focus on the individual, others on the polity. Some focus on a particular value (tolerance, for example)
 or a social interest (letting steam off).

However, limiting the First Amendment to the governmental paradigm would be unjustifiably narrow.
 Many now realize that free speech is threatened not only by governments, but by private entities as well. Call this the corporate paradigm. When in a remote town there is only one newspaper, one radio station and one TV station and all are owned by the same person or corporation, then the principle of free speech in that town is likely not to deliver, even though the government did not interfere. If most of us use Google to fish out the best item in the ocean of online information, but Google eliminates some items due to their content,
 or changes the PageRank of some sites,
 then free speech is endangered, even though the government did not tell Google what to do or not to do. When library patrons' choice of access to information is limited by technology designed to filter "obscene" or "indecent" material, then free speech is not fully accomplished.
 
Unlike the governmental paradigm, the corporate paradigm is not always conceived as an issue of free speech. This is especially so with our American friends.
 The sources of this focus on the state and the refusal to view market-based limitations as a problem of free speech requires a research of a different kind – a historical, social and cultural one, and I will not attempt it here. Those who focus on the first, governmental paradigm, designate the government a limited role: it should not interfere and if it does, it better be in an indirect manner aimed to achieve other goals,
 or be for an extremely pressing social need and narrowly tailored to achieve it.
 Free speech is portrayed as the counterpart of the Hohfeldian duty not to interfere: it is the right not to be interfered with. Free speech is thus a negative right.

Those who are not obsessed with idea that the government is the only source of all evil, search for threats to the principle of free speech everywhere. They offer a much richer concept of free speech. Once they identify a threat to speech, they wish to amend it, no matter whether the threat emanated from the state or from a private entity. The solution might take various measures and one of these is governmental interference. Under this model the government is designated an active role. It might be called to amend market failures. This can be in the form of antitrust laws, preventing one corporation controlling all outlets in a community or creating a public for a, or supporting public, non-commercial broadcasting. It might be in the form of imposing limitations on campaign finance, or imposing mandatory rights of access, as in the fairness doctrine which used to be part of the American landscape. 
The two paradigmatic views of free speech and of the government's role—the governmental paradigm and the corporate paradigm—correspond to different conceptions of free speech.
 The next section will explore various conceptions of free speech, in order to find out their underlying assumption or bias towards the variables of quantity and quality.
2. First (Amendment) Principles 
This is neither the place nor there is a need to rehearse and survey the numerous free speech theories.
 Accordingly, what follows is not an attempt to conduct such a survey. Rather, it is an attempt to figure out how the quality/quantity dimension plays within the main relevant theories. Roughly speaking, free speech justifications can be divided into two main groups. Those that see the ideal of free speech as an end and those that see it as a means to achieve some other goal. 

The various theories that focus on the individual speaker, which belong to the first group of justifications, are less relevant here, as they view the importance of speech and of maintaining a regime that protects the freedom to speak, in the actual act of speaking. Whatever speech a person finds to be beneficial for him or her should be protected. Rodney Smolla captured this idea eloquently, in writing that “the self-realization that comes from speech is qualitatively different from other forms of pleasure-seeking”, and the difference is that “the fulfillment that comes from speech is bonded to man’s capacity to think, imagine and create.”
 Accordingly, what matters is that everyone who so wishes can speak, the quality of the speech is measured per the speaker alone, and never on the basis of its content – which is a matter left to the person to exercise his or her autonomy. Furthermore, the overall quality or quantity of the speech is simply a matter for other kinds of considerations, not for the theory of free speech as offered by these scholars. Accordingly, the discussion that follows focuses on the second group of justifications, those that view the principle of free speech in an instrumental manner. These are the "Search for the truth" theory, associated with John Stuart Mill; "self government of the sovereign people", a theory associated with Alexander Meiklejohn, and contemporary theories, which rely on theories of democracy and celebrate participation or deliberation.
A. The Search for the Truth

This pervasive rationale of free speech is committed to the quantitative dimension: it strives to assure that every speaker and every expression enters the marketplace of ideas. This commitment, though, is instrumental. It is the best way, so the theory holds, to produce the best quality of speech, measured by one criterion –truth. 
The origins of the "search for the truth" theory, often referred to as the "marketplace of ideas" theory, is outlined in John Stuart Mill's famous essay On Liberty,
 though credit belongs to John Milton.
 It is the argument about the ability of the marketplace of ideas to produce the truth. Mill established it on the fallibility of decision-makers-especially the state, which might misjudge the truth to be false.
 Instead of the government, only the market can produce truth. Freedom of speech marks the line between the market and the government and forbids the latter to cross that line. Thus, the principle of free speech is an instrument to achieve truth.
 The Millian rationale was incorporated into U.S. free speech jurisprudence in Justice Holmes’ famous dissent in Abrams v. United States:
 

“But when men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by free trade in ideas – that the best test for truth is the power of the thought to get itself accepted in the competition of the market, and that truth is the only ground upon which their wishes safely can be carried out.”

The rationale is pervasive in cases where the government wishes to regulate speech.  The marketplace demands a free flow of information without any imposed inhibitions.  It should be a place of pure laissez-faire.  In a 1994 case, the Supreme Court stated that – 

“Laws of this sort [content-based regulation, M.B.] pose the inherent risk that the Government seeks not to advance a legitimate regulatory goal, but to suppress unpopular ideas or information or manipulate the public debate through coercion rather than persuasion. These restrictions ‘rais[e] the specter that the Government may effectively drive certain ideas or viewpoints from the marketplace.’”

The rationale is indifferent to the quality of the speech. This indifference is deliberate.  It derives from the skepticism in government’s ability to distinguish true from false:  Government cannot determine “good speech” or “bad speech.” This is one of the sources of the American constitutional doctrine of content-neutrality.
 Of course, those who hold this view are likely to be interested in having a better public discourse, but they deliberately blind themselves to the content of the speech and its qualitative aspect. The marketplace, they believe, will produce the truth and the better quality of the discourse. 

It is also clear that for the market to function better, we should be interested that all the opinions and ideas that strive to take part in it will find their way inside. So the rationale is interested in maximizing the quantity of speech. Barriers on access to the marketplace of ideas should be removed. But note that it is a marketplace of ideas.
  Accordingly, the rationale strives to recognize ideas, and distinguish them from non-ideas. Any asserted speech that is not an "idea" does not contribute to the emergence of truth, and thus is unworthy of the protection guaranteed by the First Amendment.

The marketplace of ideas allows repetitions of speech. The government would not be entitled to silence someone, or prefer one speaker to another based on the fact that the second speaker’s speech has already entered the marketplace. Once speech is involved, i.e., an idea, the government is prohibited from interfering with it. The reason is, again, the infallibility of the government: it is not for the government to say whether an idea as uttered by A is the same as the idea uttered by B. This has an obvious implication for copyright law.
The metaphor of the "marketplace of ideas" is so often used, that we do not pause to question it. Once we do, it is obvious that it reflects the quintessential commodification of information: it applies the competitive market theory, a-la Adam Smith, to intellectual products.

B. Democracy
A second public-based rationale for freedom of speech aims even more directly at the political realm than the marketplace of ideas rationale. It is the understanding that free speech is crucial for maintaining—at least—and assisting in nurturing and flourishing—at most—democracy. Once understood as an inseparable part of democracy, the question becomes, what is the best conception of democracy? Obviously, this is a fundamental issue of political science. For our purposes here, I shall examine two main answers: a majoritarian conception of democracy and a deliberation-participation conception.

Self Government
The first to articulate a coherent and influential theory of free speech based on a democratic concept was Alexander Meiklejohn.
 His basic premise was the principle of self-government: it is “We, the People” that govern, and government derives its powers from the consent of the people.
 This notion of the people’s sovereignty should be understood on the background of the alternative: ruling by monarchs, aristocrats and other non-elect rulers.
 This notion of self-government finds support also in James Madison’s words:

“A popular government without popular information or the means of acquiring it, is but a prologue to a farce or a tragedy, or perhaps both. Knowledge will forever govern ignorance; and a people who mean to be their own governors, must arm themselves with the power knowledge gives.”
 

Based on this premise, Meiklejohn explained the principle of free speech and modeled it after the New England Town Meeting.
 The meeting is open to all: “every man is free to come. They meet as political equals.” It convenes to discuss political issues and to reach decisions on public policy.
 This is a political arena, and its final aim is “the voting of wise decisions.”
 The political process is aimed at producing a result, by a vote. Freedom of speech is required to assure the effectiveness of the process, so that the governed are informed (“they must know what they are voting about.”)
 Without freedom of speech the political process will fail. 

Much can be said about his rationale, but here we are interested in the dimension of quality/quantity. The purpose of the town meeting and of the political process in Meiklejohn’s view is to produce an informed decision. Naturally, we would be interested that the political process produces the best possible decision and we may assume that a prerequisite for the best decision is having the best information possible and the best views heard. Hence, the rationale declares a clear interest in the quality of the public discourse. We may further assume, that diversity enables various ideas to be tested—a notion borrowed from the marketplace of ideas rationale—and so the self-government rationale is interested also in the quantity of the speech. 
Meiklejohn’s interest in the quality of the political debate was not translated into a clear prescription. He wrote that the government can, and “has a heavy and basic responsibility to promote the freedom of speech”, but this is by means of education, by providing information and the like,
 not by direct intervention. There seems to be only one place where the self-government rationale is more willing to intervene, but Meiklejohn did not say how this intervention can or should be carried out. This is the case of repetition. The self-government rationale resents repetitions. A town meeting—or a political process—would be better off if ten people express ten different views, rather than expressing the same idea ten times. Meiklejohn called such a repetition a waste of time, and explained that, “what is essential is not that everyone shall speak, but that everything worth saying shall be said.”
 This resentment towards repetitions reinforces the interest in the quality of the debate, even at the expense of disappointing some speakers who have nothing new to say. It is a preference of quality to participation. But again, Meiklejohn did not clarify if this resentment to repetitions allows interference to stop them.  

C. Participation
Contemporary theories of democracy build on Meiklejohn but hold a wider notion thereof. Our understanding of democracy might include more than self-government that is exercised by the casting of a ballot. We might understand the political process as a “collective self-determination”
 or as a “deliberative democracy.”
 This is the view that self-government in a democracy is composed not only of the momentary act of voting, but also of what happens in between elections; that the ongoing civic life is one of constant decisions, public-political and private-individual acts. A further central notion of democracy—if not the most important one—is political equality.
 This is not just the equality of citizens in the sense that no king rules the people and it is also more than Meiklejohn’s statement that the process is open to all. It is political equality in the sense that “the identity, the resources and the power of the speaker do not matter”,
 but what matters is only “the force of the argument.”

This richer content of what we mean by “democracy” has direct implications on our current exploration. Once we are interested in the process of deliberation for its own sake, as an end and not just as an instrument aimed at producing better political decisions, the concern for the quality of the discussion is paramount. This conception of democracy declares an explicit and vigorous interest in the quality of the discourse than the rationales we have seen thus far. Once we further insist on the relevance of political equality, we cannot ignore the fact that some markets, sometimes, malfunction.
 The markets are controlled by powerful speakers, who silence, de facto, less powerful speakers. The richer conception of democracy allows governments to interfere in the marketplace of ideas in such situations, with the goal of improving the quality of the discourse.

Such interference of the government in the marketplace of ideas is an anathema to the Millian rationale of free speech. The Millian objection is even stronger when the governmental interference means that the speech of some speakers is limited. The Millian rationale does not care whether the limitation of quantity is meant to enhance the quality of the debate.  Thus, the participatory theory's preference of quality of the public discourse to the quantity of speech in the marketplace of ideas needs explanation and justification. One route is to convince us that the participatory conception of democracy is better than the alternative of a majoritarian conception, which is, by and large, the conception underlying Meiklejohn’s theory of free speech. Such a task exceeds the scope of this paper.

An interest in the quality of the debate might justify taking active measures to enhance the quality of speech even at the expense of limiting the quantity of speakers. But does this mean that the interest in quality overcomes the interest in quantity? This last question is relevant in the case of repetition. Repetition seems to enhance quantity, not quality. So if we are more interested in the quality of the discourse, would we allow people to repeat each other’s speech?
 Under a participatory understanding of democracy, the answer should be positive. Participation is valued per se. Quantity, translated into democratic values, means citizens' participation by way of speech. Judith Lichtenberg advocated that free speech requires both quantity of speech and diversity, and captured it nicely in the phrase "multiplicity of voices."
 How would this view respond to a situation of scarcity, when, for the sake of simplicity, only two people can voice their views, for some technical reason, but there are three people who wish to speak, two of which wish to express the same idea? Who should govern: quality or quantity? It is important to notice that quality in this situation refers to speech, whereas quantity refers to speakers. But once we switch the latter element-quantity-to refer to speech too, then it is clear that quality precedes quantity.
The idea that the state can, and has a role, in improving the marketplace of ideas is not foreign to us: copyright law does exactly that. It is where the law deliberately interferes in that it provides incentives to produce expressions. In this sense, copyright law is indeed the engine of free expression.
 It is therefore time to turn to copyright law.
III. Expression: More or Better?
Is there a match between copyright law's preferences in regard of the quantity/quality variables and that of free speech jurisprudence?
 Before we can address this issue, we need to explore copyright law a bit. This area of the law (together with other forms of intellectual property and no doubt other legal inventions) is where the threat to the informational public domain stems from, and perhaps it is also the place where the cure can be found.
How does copyright law fare in this setting? Does it aim at the "more" or at the "better"? At this early point, a series of questions pops up: What is "quality"? Who determines "quality"? Can it be measured? How? And what about the quantitative aspect? Does copyright law prefer more? The immediate response is a further question: More authors or more works? The answers matter, as Paul Goldstein noted:
“Decisions about the scope of copyright’s subject matter and the reach of its rights will inevitably affect the quantity, quality, and cost of future literary and artistic works—and whether in the future, there is anything on [television] that is worth watching.”

An initial (and hence superficial) observation is that copyright law prefers quantity to quality. Indeed, students of copyright law learn that the quality of the work is irrelevant to the copyright protection. A three-year old child's drawing is protected just as much as Picasso's paintings. The difference will appear in that the first is unlikely to attract much interest other than that of the proud parents and if copied is unlikely to end up in court. But this does not mean that copyright law is indifferent to the quality of the works. In the this section I will argue that some of copyright's theories are interested primarily in quality and that quantity is a means to achieve it, while other theories emphasize quantity and yet other theories are indifferent to either criteria of our examination.
Once again, I believe that the responses to the questions posed here lie with first principles. The following is a rough and instrumental sketch of some of the familiar theories of copyright, with a singular focus—it aims at exploring the quality/quantity preferences thereof. In the course of this journey, I will take a detour to inquire the preferences of the "competitive market" view to these variables. 
1. Author-Based Theories

One branch of copyright theories focus on the individual author. Various sophisticated arguments claim that an author deserves to own the creation of his or her mind due to this personal, psychological connection between the author and the child of her or his mind.
 The Lockean theory, as applied to intellectual property, claims that the labor the author invested in the raw material makes the author the owner of the outcome, since the labor is an extension of the persona, which is now embodied in the new work.
 These author-based theories view copyright as a particular case of property, which in turn is interpreted to be a strong, libertarian human right. These theories are usually affiliated with the Continent, where they are reflected in positive law, such as the doctrine of moral rights. However, our discussion here is limited in its inquiry and is rather simple too. 
These rationales are indifferent to the quality/quantity dimension: they do not concern themselves with their outcome beyond the reward to the author. Quality and quantity are not at all understood to be the subject matter of copyright law. Rather, it is the author who is the subject and whatever she creates is worth protection (assuming the conditions of the relevant theory are met, such as mixing labor etc.), no matter whether it enhances the quality of human knowledge or just the quantity thereof. In other words, quality and quantity are relevant only to those justifications of copyright law that are instrumental – those justifications that view copyright as a means to achieve a goal, even if the latter is debated. 

2. Instrumental Views of Copyright: The Economic Analysis 

The economic analysis of copyright law is familiar to students of copyright law: it begins with the nature of creative works as public goods, adds that as long as the costs of copying is cheaper than the costs of creating the work in the first place, and in the absence of a technology which can fence out potential copiers—the work will be copied. An author whose work was copied once, or assumes it might happen, is unlikely to produce a second work, or any at all. This is considered to be a market failure. The law is interested in promoting the creation of intellectual works, usually a goal taken for granted and not spelled out, other than in the famous U.S. Constitutional clause ("Congress shall have the power… to promote the progress of science..".) Accordingly, the law should intervene to amend market failure. It does so in providing authors, or more precisely in providing copyright owners, with adequate incentives.
 This analysis assumes that a proprietary control is the best incentive and that authors are motivated (at least inter alia) by financial interests.
 The immediate result of such a theory is an internal conflict within copyright law between the author who is awarded control over her work and the public, for whose sake the incentive mechanism was put into place in the first place.
 
Other strands of the economic analysis focus not on preventing potential takings, but on the flip side of this story. Creative works are considered to have a positive externality: some of them are worth far beyond the cost of production. The benefits of a work are difficult to measure: how much is Shakespeare worth to humankind? The right created by the law and vested with the author intends to enable the author to internalize at least part of this positive externality.

A further strand offers the familiar economic analysis of (real and all other kinds of) property: in order to facilitate transactions between people, a prerequisite is that the asset at stake can be separated from others, defined, evaluated and be transferable.
 
There are ongoing debates about the meaning of the economic analysis, its (lack of) empirical basis, its underlying assumptions, and its implications: how should the general theoretical framework be translated into particular legal rules? For example, what does it imply as to the optimal duration of copyright protection?
 Here we focus on two variables: quality and quantity. 
The economic analysis, however we articulate it, creates incentives for producing new works and is indifferent to the use of the works thus produced. In this sense, it is looking for the best incentives to produce more works. It seems, then, that the quantitative dimension is more important than the qualitative one. But can we say that this rationale is indifferent to the quality of the works? The answer is negative. Copyright law, under its economic analysis, does have a strong preference for the qualitative dimension. Various copyright law mechanisms are applied to make sure that the works created are different from each other. Difference, it is submitted, is taken to be a proxy of quality. The whole point of the incentive theory is to prevent the duplication of the same works (and this includes works that are considered to be ‘substantially similar’). Repeating someone’s expression without their permission undermines their financial rewards and undermines their incentives to create intellectual works in the first place. So the market view strongly objects repetitions of expression.
 The preference is apparent in various copyright law doctrines, most clearly in the requirement of originality and the doctrine of substantial similarity. As for originality, some jurisdictions settle for a technician's labor, others emphasize that original means that the origin of the work is to be found with the author rather than someone (or something) else, and some require creativity.
 However we interpret the requirement and its theoretical underpinnings, it is meant to assure that the work at stake is different from other works. A new work means not only that there are more works (which on its own would be a quantitative measure), but that it enriches the creative sphere. However, even once we accept that quantity is a proxy for quality, this does not necessarily imply that quality is improved. The task of so determining is left to the market. Since the economic analysis aims at creating a better functioning market, this would be a good point to a short detour and raise the more general question: How do markets respond to the variables of quantity and quality?
3. Markets

Do markets prefer "more" or do they prefer "better"? What does it mean to have a better market? These questions might sound somewhat obscure to the (Chicago/Milton Friedman) trained (capitalist) economist. Whatever an efficient market produces, the trained economist would respond, is the optimal quality. And as to quantity—we are likely to hear the same response—whatever the efficient market produces is the optimal quantity. In other words, the view which holds the ideal of a perfectly competitive market, places its cards on the efficient market. Of course, this is an unsatisfactory response, on both its prongs. Efficiency needs to be defined as well. Whatever criteria we choose to do so will have an underlying, even if hidden, assumptions as to quality and quantity.
 Let us inquire this line of thought.

A. Quality

Quality is something which cannot be pre-determined. Whatever the market produces is what is good. These are the slogans of the economist. The point at which supply meets demand determines the price of the product, and in fact, determines the product. It might be that in terms of the product's properties, it is not the best: there might be an easier-to-use product, or a safer one, or a more durable one, but its production costs, and hence its price, will be much higher. The costs will be too high to meet the demand curve, and hence will not be supplied. We can think of cars: technological knowledge today enables to produce much safer cars that will better protect their passengers. The cars might be easier to use. But to achieve such a car, that will be also fast enough, easy to drive and the like features, would cost more than most of us can afford. In addition, our preferences, risk aversion and the alternatives also determine the price we are willing to pay. So we settle for a cheaper car, which is not as safe as it could have been, and perhaps not as easy to use as it could have been, but it is one that we can afford and prefer among the various options. The economist would say that this is the quality that the market settled for and as long as the market forces were not manipulated (as in the case of a price cartel between manufacturers), this is the only "quality". 

In other words, the market as such is indifferent to quality.
 It might be, as it often is, that the government interferes with the market and requires certain levels of safety by way of setting standards. The market then internalizes this requirement and adjusts thereto. However, we could explain this interference by the government in setting minimal standards as a correction of various market failures. Individual users lack the ability to evaluate the potential risks of certain products or to obtain the relevant information. Many, even when informed about the risks, under-evaluate them due to cognitive failures: we tend to appreciate the "here and now" much more than the "probable" and "futuristic". 

The traditional market view is trained to identify market failures
 and to offer amendments, but it instructs us not to interfere with an un-failed functioning market. This implies that economic theory and hence economic analysis is neutral. This is, of course, a flawed argument. Efficiency can be defined in various ways, some of which are incompatible with each other. These definitions reflect assumptions and claims about interpersonal comparisons, rationality of agents, distributive justice, about the possibility and desirability of quantifying that which is unquantifiable or need not be so and other assumptions.
 Consider for example the Pareto optimum criteria of welfare. It instructs that changes can be said to be efficient only if at least one person is better off and no one is made worse off. Even though its initial appeal was that it eliminates interpersonal comparisons, it was later understood that it does exactly that, for example when a policy change will make one person slightly worse off and many others tremendously better off.
 This results in comparing the minor loss of the one person to the potential gains of the many others.
B. Quantity 

Of course, economists are happy when the numbers show growth in the market: more jobs, more products, more sales, more money. Economists are willing to work hard to produce more of each of these factors, but it is not the quantity that is valued per se. sometimes "quantity" is a shortcut for other goals, sometimes it is the means for other goals. 

Economists often act to allow more players to enter the market. They work hard to enact antitrust laws and enforce them, so that no one is excluded from the market due to artificial barriers set by the incumbent players. Such antitrust laws might be interpreted as aiming at "more" players, but in fact, they are aiming at correcting what is perceived as a market failure. Quantity is just an indication, or a shortcut, for competition. What is valued here is not participation in itself, but competition. Competition is good because it is considered to be the best operating mode of the market. It is valued because it assures us, so the economists assure us, that the market functions well. That quantity is just an indication and not a goal is illustrated in the cases in which economists acknowledge "natural monopolies". Sometimes, one is enough.

When we talk about quantity of activities, the quantity indicates and serves growth. Growth is not a neutral term. It reflects the enlightenment idea of progress, that more is better.
 Indeed, it often is. More activity in the market means that more people have jobs, and more people have more money to spend or invest, and these result – though not always – in better life. In this use of the variable of "quantity", it serves as a means to achieve other goals, such as quality of life. Quantity is thus an indication of quality, the latter referring not to the internal functioning of the market itself, but to the external affects of a well-functioning market.

4. The Democratic View of Copyright Law
The economic analysis assumes that more knowledge promotes the social welfare and thus is desirable. But it is not the only possible view of the goal of copyright law. We might query about the social advantages of knowledge and find out that we can answer by pointing to democratic values.

Let us look at the route this view has taken in U.S. copyright law. The Constitution, legislators, scores of judges, scholars and practitioners have repeated the goal of copyright law: it is to promote the progress of science and useful arts. ‘Science’ is to be understood as ‘knowledge’.
 But few have paused to think what does this actually mean. Why, in fact, is promoting the progress of knowledge important? Of course, it reflects an ideal of modern society that values knowledge per se. We measure progress, among other things, according to rates of literacy. We think learning treats us well. But then again, why? One answer might turn on the individual: the more we learn and know, the more we achieve pleasure and avoid misery. By knowing more we can make better judgments about what is good for us. This utilitarian view, which need not be hedonistic, is hard to argue with. But the philosophy of copyright law is not fixed on the individual or at least not on the individual alone. Rather, the collective is at the core of copyright law. The good that we find in the promotion of knowledge should be evaluated according to the polity. In this sense, copyright law is to achieve a political ideal. We should be asking why is knowledge and the promotion thereof a good thing for the polity at large? The answer is that knowledge serves values that we, in a democratic society, cherish. This invites a further question: what are these values, or put differently, what is our conception of democracy?

A few scholars advocated a democratic understanding of copyright law. Neil Netanel offers a ‘democratic paradigm.’
 In his view, copyright law serves two functions. One is that of production and the other is a structural function. The latter means that copyright law creates and fosters an independent sector of speech:
 it is independent from the government. Netanel’s concern for the fate of free speech falls within the classic governmental paradigm: that government controls free speech. This indicates the democratic value which he seeks to protect and promote: that of self-government. This in turn, reveals Netanel’s conception of democracy: it is one of a majoritarian view. We have already seen this theory in our discussion of free speech. It is the Millian distrust in government coupled with the Meiklejohnian majoritarian view of democracy.
What is the instruction of this view in the shaping of copyright law? It seems that it is interested in fostering more private speech to counter governmental power. The emphasis is, accordingly, on the production and quantity of expressions. This view is indifferent to the content and quality of the speech. 

Other scholars hold a different conception of self-government. Niva Elkin-Koren and Yochai Benkler represent this view. They are concerned not only with the risk of governmental abuse of power, but of any abuse of power. This is the corporate paradigm, similar to the one we have seen in our discussion of the participatory conception of free speech theory. They are guided by the Millian view that wishes to protect us not only against the “tyranny of political rulers”, but also against the “tyranny of the majority.”
 Copyright law enables not only financial advantages to its holders, but also acts as cultural control and political power. Those who hold this conception of democracy are interested in maximizing the dissemination of knowledge and minimizing control over intellectual works.
 Accordingly, they focus not only on production of knowledge (speech/ expression), but on assuring its dissemination and access.

Instead of Netanel’s majoritarian view that focuses on the once-in-every-few-years elections, we can view democracy to be interested also in what happens between elections: this view holds that citizens form their political views not only immediately before voting, but in any daily social practice.
 Accordingly, the weight of the self-government principle shifts from the singular act of voting to the on-going collective deliberation. Accordingly, the public discourse gains more importance than under the majoritarian view. A robust public domain provides both the resources of such a debate and its forum.
This conception of democracy instructs us to construct copyright law in a way that would maximize citizens’ ability to participate in the collective self-government and deliberation. It is committed to preserving a robust public sphere. This means an emphasis on dissemination of knowledge and access to it, but also an emphasis on assuring that other citizens can participate in an active way in the democratic process, and not only in the role of passive listeners. Participation, in this context, means active usage of intellectual works and hence requires a rich public domain. This view is interested not only in more speech, but in having more participants and a better quality of speech, so to promote the public discourse. More and better knowledge enables us, collectively, to make better decisions about our (collective) life. 
The democratic view departs from the market view on the dimension of quantity/quality. It takes a firmer position than the market view: both quantity and quality are valued per se. The political goal of enhancing human knowledge (“promoting the progress”) and an interest in the use of the works as an inseparable part of their production dictates a clear instruction: the more works we have and the more speakers participate in the public discourse and the better works we have, the more we progress. 
But we have to fine tune these terms, for in many cases, we can not have both the ‘better’ and the ‘more’ at the same time. The case of repetition sharpens the terms and the democratic view’s position. When a citizen repeats what someone else has already said—someone repeating Martin Luther King’s I Have A Dream speech without permission—this indeed enhances the quantity of expression, but only in a technical way. Because it is an exact repetition of the expression, it seems that it does not add new ideas.
 The market view would object to this repetition for it does not consider multiple, identical, expressions to enhance either the quantity or the quality of the public discourse. At first sight, it seems that the democratic view agrees: if we detach ideas from the people who hold them and focus on the former alone, then repetitions of expressions might not be considered to improve the quality of the public discourse. But if we pay attention to the speakers and not only to the speech, then their participation is valued per se. The value of participation reflects not only the value of self-government, but also that of equality: that there should be no limitations on the participation in the deliberative process.

However, to deduce that the democratic view allows repetitions of expression per se is a hurried and unwarranted conclusion. The democratic view is not blind to the economic structure of copyright law, and shares much (but not all) of the ideas of the market view. It differs in that it refuses to give up other values. So the democratic view might run into a conflict: promoting participation through allowing repetitions might undermine the incentive theory. This tension reflects the internal conflict of copyright law. It is solved by copyright’s mechanisms, and especially the fair use defense. The defense is supposed to consider various factors to help us determine whether the use undermines the incentive theory, and whether it enhances the democratic values we are interested in. A democratic view would instruct us to operate the fair use defense in a manner that better reflects its basic values, and to avoid the flaws created by the market view.
IV. The Public Domain and the Market
The discussion thus far makes it clear that in order for us to draw the contours of the public domain, we must return to first principles, not only of copyright law, but of free speech jurisprudence as well. The first principles stem from our concepts and conceptions of the market, its role in a liberal-democratic state, from our conception of democracy and the role of the government, to name just a few main points. Hence, we should also maintain coherency when articulating the details and doctrines of copyright law and of free speech jurisprudence: each rule needs to fit the respective concept from which it derives, which in turn needs to fit basic principles. The theoris of each field are not estranged. The two fields share the same theoretical cradle.

The two fields cover, to a great extent, the same subject matter. Most of the speech covered by free speech protections are also "expressions" under copyright law. The two subject matters are not entirely congruent, as free speech law excludes some kinds of expressions (such as obscenity and fighting words in the U.S., or hate speech in Germany and France) which might, nevertheless, be copyrighted. Free speech also covers ideas, which are excluded from copyright protection, and of course, copyright protection is limited in its duration and is subject to some exceptions such as the fair use defense. So not all "speech" is also "expression" and vise versa, but most of the time, most of the "speech" is also "expression" and vice versa.
Given these baselines, it is time to tie the lose ends. Do our conceptions of each field, measured along the variables of quality and quantity and along the crucial issue of governmental intervention, match in a coherent manner? We could have blinded ourselves to our ex-ante preference as to each theory of each of the two fields, copyright law and free speech jurisprudence, "mix" the various theories together and then figure out which produces the best pair. But the requirement of coherency obliterates some of these matches.
 Accordingly, I will focus on two possible pairs: firstly, what happens (or should have happened) when we hold a market view of copyright law, i.e., the familiar incentive theory and a marketplace of ideas theory of free speech? The second pair of rationales will be the democratic ones: what happens when we hold a majoritarian or a participatory view of free speech and a democratic view of copyright law?
1. The Market and the Marketplace of Ideas

Copyright, when read under the economic analysis and free speech jurisprudence, when read under the Millian "search for the truth" theory, vision the market as the best way to achieve their goals—growth and the truth, respectively. Due to the belief in the market, the dimension of quality/quantity does not raise any serious implications under this intersection. Both rationales believe that the quantity of speech or expressions should be enhanced. Both shy away from declaring an explicit interest in improving the quality of the market (either the marketplace of ideas or the market of commodified expressions). But quantity serves as a proxy for quality: both rationales wish that the market will improve, but they refuse to do anything active to promote this wish.

The two legal fields depart in the case of repetitions of speech, or what we would call copying in copyright law terms. Copyright law insists that expressions differ from each other (this is evident in the requirement of originality and in the doctrine of substantial similarity). While the marketplace of ideas theory is indifferent to repetitions, copyright law is not. To the contrary. It strives to prevent repetitions of expressions. Repetition of ideas is allowed under the idea/expression dichotomy and under the fair use defense, some repetition of expression is also permitted.
 The task of examining whether one expression repeats another is left to the hands of the government—as an enforcer of copyright law,
 and as the provider of the judicial system. 
In the U.S., understood under the marketplace rationale, the First Amendment rejects the kind of interference that copyright law requires. It is the kind of interference that the well-known case of Buckley v. Valeo overruled in the context of limitations on campaign finance: limiting speech of some elements of our society in order to enhance the relative voice of others. Buckley declared this to be “wholly foreign” to the First Amendment.

Once we are guided by a market-based analysis in both copyright law and in free speech jurisprudence, we might be able to deduce some practical instructions from the theoretical inquiry: that the government's role should be minimized to situations of market failure; that only "more" can serve as a legitimate means to promote the market, while the semi-declared goal of promoting the "better" is deliberately left unattended. This view leaves us with a minimal state and with a public domain that is run like a market, and left to its own. 
It is a busy market, with a lot of "noise" and few quality filters: everything enters the market and all the expressions and speech acts compete with each other. The criteria is that of the market, which seems to prefer that which it can quantify in dollars, i.e., that which sells, and if we can sell more at lower costs – it is better. The result is the marketplace of ideas and expressions we have now: there is a lot of content, but most of it is rather shallow, repetitive, and very much on the side of the mainstream. It is not the sort of speech that provokes new ideas or poses any challenges to the status quo. Indeed, entertainment sells better than political discussions,
 sports sell better than in-depth documentaries, and sex sells more than anything else. The content is measured not on its speech-value, however that is measured, but on its ability to sell advertisements, so we—the citizens now transformed into consumers—can buy more. The marketplace subjects ideas to the logic of the market. 
This is the marketplace of ideas we currently have, in which the public domain is reduced to serve the market and is not considered to have a value of its own. Do we have an alternative?
2. Democratic Views of Copyright and of Free Speech
Under democratic views—with their many nuances—of both copyright law and of free speech jurisprudence, we need not shy away from explicitly attempting to promote the quality of our intellectual reservoir and of our public sphere. This is a situation of congruence of all the dimensions we have been discussing. Copyright law is an interference in free speech, but it is explained, under its democratic view, to serve the political goal of promoting progress, which in turn is explained as a reference to the our conception of democracy. So it is interference in the marketplace of ideas for the sake of improving the quality of the public discourse. This is exactly the kind of interference that the participatory view of free speech is interested in and allows. Assuming we would hold consistent conceptions of democracy under both legal regimes, the congruence allows us to make the shared goal argument:
 we can say that the two legal regimes do strive to achieve the same goal. We can even agree with the engine metaphor, and say that copyright is the engine of free speech. We can base the shared goal argument and the engine metaphor on a normative basis, void of orignialist references to the history of the Constitution, or to its structure and text. 

This is the most attractive picture we can draw: it rests on solid free speech theory, on solid copyright theory, achieves theoretical coherence and has clear lessons for us when shaping the contours of the public domain. Read under these theories, both copyright law and free speech jurisprudence aim at a rich and diverse public sphere, in which deliberation can take place without any impediments, in which all who wish can participate, regardless of their market power. It is a public sphere which is interested in the exchange between the multiple voices and their expressions, which realizes that new ideas form when old ideas interact. In other words, this is a public domain that rejects cultural control which is executed through the use of property rights; it is a public domain that is required by the best reading we can offer for both copyright law and for free speech jurisprudence, that constitutes it and maintains it. It is a public domain which enables new participants to join in, build on the existing work, that acknowledges that repetition in a different context changes the meaning of a work, and thus should be considered as new.

V. Conclusion

Our public domain keeps shrinking, although more works than ever before are being created. It expands in quantity, but shrinks in quality. If we care about our political lives, that is of the civil community that we share with our neighbors, we should not give up the goal of having the best public sphere possible. When our free speech jurisprudence is inspired and guided by such a quest, then a robust public domain is (constitutionally) required. If we further base copyright law on this basis (a task which at least in the Anglo-American legal tradition is possible both as a matter of history as a matter of statutory and constitutional interpretation), than we have two solid pillars on which to build a public domain which serves its purpose, i.e., it serves us as a political community, rather than serve very few stakeholders. Governments have a role to promote this public sphere and hence the public domain. Unfortunately, they fail too often in so doing.
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� The normative underlying assumptions of economics, especially when applied to the law, were the subject of fascinating exchange some 25 years ago. See articles in 9 J. of Legal Stud. (1980) and 8 Hofstra L. Rev. (1980).


� No wonder, then, that economic text books lack a definition of quality. "Quality" is thus often associated with product quality. See e.g., Robert S. Pindyck & Daniel L. Rubinfeld, Microeconomics 594 (3rd ed. Prentice Hall Inc., 1994), or the terms defined in John Black, A Dictionary of Economics 383 (Oxford, 1997)("quality control", "quality ladder.")


� See Stephen Breyer, Regulation and Its Reform 15-35 (Cambridge, Mass. 1982). Does traditional economic analysis apply to the digital environment? Compare Carl Shapiro & Hal R. Varian, Information Rules: A Strategic Guide to the Networking Economy (1999), to that of Niva Elkin Koren & Eli M. Salzberger, Law, Economics and Cyberspace (Elgar, 2004).


� Think about love or misery (aren’t they sometimes the same?). Economists assume that money can buy love, contrary to the Beatles, and will respond that love and other "positive" emotions can be quantified as having an infinite value and hence beat all other interests at stake. Misery can be compensated for with money, and courts do that on a daily basis. A person that was injured might be happy to receive a monetary compensation ex post. But how many would agree to loose their leg for a huge sum, ex ante?


� See discussion in Richard O. Zerbe, Economic Efficiency in Law & Economics 3-4 (Edward Elgar, 2001).


� See e.g. traditional explanations of _.


� On the idea of progress and its relationship to copyright law, see Michael D. Birnhack, "The Idea of Progress in Copyright Law", 1 Buff. IP L.J. 3 (2001).


� See Edward C. Walterscheid, “To Promote the Progress of Science and Useful Arts: The Background and Origin of the Intellectual Property Clause of the United States Constitution”, 2 J. Intell. Prop. L. 1, 51 (1994). 


� Neil Weinstock Netanel, “Copyright and a Democratic Civil Society”, 106 Yale L J. 283 (1996). 


� Id. at 288, 341, 352. Netanel also mentioned other values, such as pluralism and diversity (at 362), and participation (at 343). 


� See John Stuart Mill, On Liberty 5-9 (Wordsworth Classics ed., 1996 (1869)).


� See e.g., Niva Elkin-Koren, “Cyberlaw and Social Change: A Democratic Approach to Copyright Law in Cyberspace”, 14 Cardozo Arts & Ent. L.J. 215, 218-234 (1996); Yochai Benkler, “Free as the Air to Common Use: First Amendment Constraints on Enclosure of the Public Domain”, 74 N.Y.U. L. Rev. 354 (1999). 


� See Benkler, id.


� See Elkin-Koren, supra note _, at 218-234.


� Repetition might depend on context. Some repetitions of expressions might create new meanings, and thus new ideas, despite the use of the same form. 


� In many cases, we value repetitions for exactly this reason. Think of petitions. They are an organized form of multiple repetitions of the same idea, expressed in the same way. Petitions are powerful because they allow many to participate and shape their own fate.


� But not necessarily the historical cradle. See Diane Leenheer Zimmerman, “Information as Speech, Information as Goods: Some Thoughts on Marketplaces and the Bill of Rights”, 33 Wm. & Mary L. Rev. 665 (1992).


� Another issue which I will not delve into at this point, is that we might hold an eclectic theoretical view, i.e., hold simultaneously more than one theory of either free speech or of copyright law (or of both).


� See e.g., in U.S. law, 17 U.S.C. §102 (idea/expression) and §107 (fair use).


� See TRIPs' requirement of enforcement _.


� 424 U.S. 1, 48-49 (1976).


�  Israel is an exception, where news shows routinely dominate the rating charts. Unfortunately, this is not a result of unsuccessful entertainment products, but rather of the too-high relevance of the news to the daily lives of citizens.


� For discussion of the "shared goal argument" see Birnhack, supra note _, at 266.


� On meaning making processes and their relevance to copyright law, see Niva Elkin-Koren, supra note _. Some examples of repetitions which nevertheless produce new meanings are parodies (see Campbell v. Acuff-Rose, 510 U.S. 569 (1994)); postmodern art; music sampling, and speech appropriated as identity building blocks (see Rosemary Coombe, The Cultural Life of Intellectual property: Authorship, Appropriation and the Law (Durham, 1998)). 
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