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Towards an Indigenous public domain?  [draft]

Brad Sherman and Leanne Wiseman
 

I

Historians of intellectual property will look back at the later part of the twentieth century as a period of politicisation and change. In particular they will look back at the 1980s (or thereabouts) as marking an important turning point in the history of intellectual property. Prior to this, there had been little critical commentary on intellectual property; the predominant trend being the expansion of intellectual property rights
. Here the primary role of both academics and policy makers was to determine the best way to protect new innovations: whether, for example, computer programs ought to be protected by copyright, patents, or by some sui generis form of protection. Motivated by the (almost) unchallenged expansion of intellectual property rights that had taken place in the preceding period, the situation began to change in the 1980s as commentators began to raise concerns about the excesses of intellectual property and the problems that this posed, particularly for users. Commentators began to complain, for example, that intellectual property hampered free speech, undermined creativity, stifled scientific research, and restricted access to medicines. While initially concerned with the extension of copyright, commentators soon turned their attention to the excesses of patents, trademarks and other forms of intellectual property.

  

While commentators writing about the excesses of intellectual property tended to focus on specific issues relevant to their area of expertise, they were united by a common concern with the ‘public domain’. In effect the public domain, which has an old and distinguished lineage, became a rallying point for those academics, lobbyists and other commentators concerned about the excesses of intellectual property rights. As well as uniting an otherwise disparate group of commentators and critics, the public domain also played an important role in balancing (or countering) the rhetorical excesses and success of the proponents of stronger intellectual property protection. As Litman said, it was used to counter the image of a greedy public who stole ‘the fruits of the genius’ of ‘creative individuals who bring new works into being
. The first step in this process was the recognition of the public domain as a distinct and recognisable space
.  It was also necessary to counter the negative perception of the public domain merely as the residual realm of material undeserving, ineligible, or no longer protected by intellectual property


. To counter this image, the public domain was recast as a positive productive space. As Litman said, to characterise the public domain ‘as the quid pro quo for copyright or as the sphere of insignificant contributions … is to neglect its central importance in promoting the enterprise of authorship’.  In a move that helped to shift the onus of proof onto those who argue for the extension of intellectual property rights
, Litman argued that the ‘public domain should be understood not as the realm of material that is undeserving of protection, but as a device that permits the rest of the system to work by leaving the raw material of authorship available for authors to use’
. Rather than being an afterthought of the intellectual property system, the public domain has come to be seen as an essential part of the creative process; it ensures that the ‘raw materials’ can be used as a basis for further creativity and innovation

. The success of this transformation is reflected in the fact that WIPO recently said that ‘a robust public domain, rather than being the antithesis of copyright protection, is the foundation upon which the copyright system works. It is the availability of public domain resources that enables exchange and creativity’


.  

Given the central role that the public domain plays in most contemporary discussions about intellectual property, it is not surprising that in the ongoing debates about the application of intellectual property law to Indigenous creations that commentators have turned their attention to consider the role that the public domain might play in relation to Indigenous communities. It is the aim of this paper to consider this issue. In particular, we ask what an Indigenous public domain might look like, what impact it might have upon Indigenous communities, and whether it provides a helpful model for thinking through developments in this field.  

II

There has been a lot of discussion in recent years about the possible benefits that intellectual property protection offers for Indigenous communities. A recent comment by the WIPO Secretariat captured the tone of these discussions when in denying that intellectual property protection commodifes traditional knowledge the Secretariat said ‘to the contrary, one immediate consequence can be to empower [traditional knowledge] holders against the distorting use of elements of their identity, or against unauthorised commodification of their [traditional knowledge]. [Traditional knowledge] holders may, if they wish so, not only refrain from giving a commercial dimension to their [traditional knowledge], but they may also prevent others from doing so’. As a result, the Secretariat concluded that an intellectual property ‘regime will be of crucial interest for those [traditional knowledge] holders who have a legitimate aspiration of “commodifying” their knowledge or at least certain parts of it if they choose to commercialise’
. 

There are a variety of situations where intellectual property has been used in the exploitation of Indigenous technical, artistic and cultural creations and practices in Australia. Indigenous artists in a number of different Communities receive royalties for the uses that are made of their images protected by copyright. In some cases, the income stream has been adapted to reflect Indigenous interests. For example, money received for the sale of prints depicting traditional stories which are produced by artists in Kubin, a Community in the Torres Straight, is divided between the artist, the storyteller, and the Community. The traditional story teller also plays a role in deciding whether or not and if so how the story is to be reproduced. The inclusion of the traditional custodian is an innovative way of helping to ensure that intellectual property law is better aligned with indigenous interests. Indigenous Communities have also begun to derive a share of income from inventions derived from or based on traditional knowledge or the use of biological resources on Indigenous land
.  For example, a number of biodiscovery agreements have been negotiated between Indigenous groups and research bodies. While the terms differ from case to case, they often include milestone payments and a percentage of any royalties that flow from biological based innovations.  Researchers working with Indigenous Communities in north Queensland have begun to explore the possibility of  using plant breeder rights to protect cultivars taken from wild plants traditionally used by Indigenous groups for food and materials
. 

Indigenous Communities have also used intellectual property laws to prevent misuse and piracy. This can be seen, for example, in Foster v Mountford
 where the law of confidential information was used to restrain the circulation of secret knowledge outside of an Indigenous community. In particular, the Federal Court granted the Pitjantjara Council an ex parte injunction to restrain Rigby from publishing a book written by the famous anthropologist Mountford which described, depicted and analysed the communal legend, spiritual secrets sacred sites, paintings engravings, drawings and totemic geography of the Pitjantjatjara people. The injunction was granted on the basis that the information had been disclosed in confidence to Mountford some 35 years earlier
.

Indigenous artists have also turned to copyright law in an attempt to police the misuse of their creations. For example, in Yumbulul v Reserve Bank of Australia
, Terry Yumbulul, an artist from Arnhem Land in North Australia,  was successful in his claim against the Reserve Bank of Australia for reproducing a painting called the Morning Star Pole on the 1988 commemorative ten dollar banknote
.   In Milpurrurru v Indofurn
 a successful action was brought by or on behalf of eight Aboriginal artists whose artworks had been reproduced without their permission on carpets manufactured overseas and imported in to Australia by the defendants. In awarding damages for the infringement of copyright, von Doussa J accepted that it would be inappropriate to award separate judgements in favour of each of the applicants, where Aboriginal law and custom would treat each of the applicants in the case equally.
 Accordingly he agreed that the judgement should be awarded to the plaintiffs as a group. In assessing the damages to be awarded von Doussa J accepted that the ‘personal and cultural hurt’ suffered by the artists and their communities should be compensable.  Accordingly an amount for ‘cultural harm’ was included in the overall assessment of damages for the copyright infringement. 

The decision of Bulun Bulun v R & T Textiles
 offers another example where copyright law has been used to prevent inappropriate uses of Indigenous art.  This case arose out of the importation and sale in Australia of printed clothing fabric that infringed the copyright in the artistic work known as ‘Magpie Geese and Water Lilies at the Waterhole’ that had been painted by Johnny Bulun Bulun, a member of the Ganalbingu Community man from Arnhem Land. In so far as this was a straightforward application of copyright law, the decision is not noteworthy. What was noteworthy, however, was that  the court held that in certain circumstances an Aboriginal artist may owe a fiduciary obligation to their community in relation to the exploitation of their artwork.  The court held that while the Ganalbingu people were not involved in the creation of work (as recognised by copyright law), nonetheless the relationship of Bulun Bulun with the Ganalbingu people gave rise to a fiduciary relationship –Bulun Bulun’s use of ritual knowledge took place in accordance with laws/customs of that community and was predicated on trust and confidence. Therefore, equity imposes an obligation on artist in such a way as to preserve integrity of the culture. If  Bulun Bulun had not already taken action, the court accepted that the Ganalbingu people would have been entitled to equitable remedies (e.g. constructive trust) 
.

Indigenous groups have also used trade marks and certification marks to protect their artistic creation. Perhaps the most well known example of this are the certification marks registered by the National Indigenous Art Agency in 2000. These marks, which are known as the Labels of Authenticity, are used to distinguish authentic Indigenous artistic goods and services from other products on the market.
 The aim of the marks is to protect Communities against the increasing number of non-Indigenous people who manufacture and sell Indigenous artefacts at the expense of the Indigenous artistic community. Somewhat paradoxically, the relative success of recent copyright actions involving Indigenous art had increased the need for such Labels.
 This was because in response to decisions enforcing Indigenous copyright, pirates have shifted their attention away from the copying of individual works to the reproduction of styles of works: a matter which was thought to be particularly well suited to an Indigenous certification mark. The labels are meant to ensure that consumers are able to identify authentic cultural products. This, in turn, will improve the economic benefits that flow to Indigenous people from the commercial use of their culture.
 The labels are also intended to educate visitors and consumers about the different styles of Indigenous art from across Australia.
 A further advantage of the labels is that they will enhance consumer confidence in the Indigenous arts and culture industry. As consumers become familiar with the characteristics that the Labels of Authenticity certify, they will be able to make better-informed choices about the Indigenous goods and services they purchase.
 

III

Many of the problems associated with the expansion of intellectual property rights have also been raised in relation to the use of intellectual property rights to protect Indigenous creations.  For example a number of commentators have argued that Indigenous knowledge should not be commodified as the subject matter of intellectual property, ‘nor should it be reduced and simplified to a set of economic rights’. In particular, it has been suggested that the application of intellectual property protection ‘could be seen to diminish the cultural and spiritual value of [traditional knowledge], or even worse, distort its essential nature and transform it into a tradeable commodity’
. It has also been suggested that intellectual property laws may, if wrongly applied, prove to be counterproductive, in so far as they ‘promote division amongst Indigenous peoples, legitimise the historic appropriation of traditional knowledge, and perpetuate legal uncertainty’
.  In a similar vein, commentators have also raised concerns about the impact that the translation of Indigenous art and authorship practices into Western categories may have for Indigenous cultural practices

.  Somewhat cryptically, it has also been said that there ‘is a point where a line must be drawn between the public domain and protected [intellectual property] … the realm of [intellectual property] protection should not be extended to a point where it becomes diffuse and legal certainty diluted’
. 

Concerns have also been raised about the impact that intellectual property rights over Indigenous creations might have upon the public domain and in so doing upon the process of creativity more generally
.  For example it has been suggested that the grant of intellectual property rights over Indigenous creations ‘may stifle the ability of indigenous and traditional persons, as well as non-indigenous and non-traditional persons, from creating and innovating based upon tradition’
. It may also have the ‘the effect of casting [folklore] in concrete. Folklore may thus not be able to fully evolve and may risk its very existence as it would lose one of its main features: its dynamics’
. The nature of these fears was summed up in the comment by WIPO that intellectual property protection for Indigenous creations could mean that: 

‘neither members of the relevant cultural communities nor the cultural industries would be able to create and innovate based on cultural heritage if private property rights were to be established over it  … By overprotecting cultural expressions, the public domain diminishes, leaving fewer works to build upon. … The consequence is that these laws may ‘freeze’ the culture in a historic moment, and deny traditional peoples a contemporary voice’




Confronted with this potential erosion of the public domain, many commentators have adopted the familiar response of calling for a balance to be struck between the interests of rights holders and those of the public domain. This can be seen, for example, in recent comments by the WIPO Secretariat who said that while ‘an absolutely free and unregulated domain does not meet all needs of the indigenous and local communities’
, nonetheless ‘the establishment, in a general way, of property rights over all forms of [traditional cultural expressions] currently in the public domain is not appropriate, neither as a matter of intellectual property policy nor cultural policy’
.   Instead, the Secretariat said that the central challenge was to address ‘the protection of [traditional cultural expressions] in ways that balance the concerns of users, existing third party rights and the public interest’
. By ensuring that an appropriate balance was struck, this would mean that the interests of Indigenous communities would be respected while simultaneously ensuring that ‘members of cultural communities as well as others are free to create and innovate on the basis of their cultural traditions, and acquire and benefit from any [intellectual property] that may subsist in the creations and innovations’
. While the Secretariat did not provide much guidance as to how this line was to be drawn, they did suggest that laws should exist that ensure that communities should be able to prevent uses outside of the community that falsely suggest a connection to community; or are derogatory, libellous, defamatory, offensive or fallacious uses, and uses of sacred or secret traditional cultural expressions. At the same time, the Secretariat said that any rights granted in traditional knowledge ‘must be subject to exceptions, such as use by third parties for academic or purely private purposes, or compulsory licences on grounds of public interest including circumstance of public health emergencies’
.  

While WIPO, the European Union, and many others are happy to plough this familiar furrow, others have adopted a more critical stance. In some cases, commentators have been critical of the public domain and the ideals that it embodies (or at least with the way the public domain is often portrayed).  In other cases the problem is not with the public domain per se nor with the extension of intellectual property rights. Rather, the complaint is with a particular way of thinking about intellectual property that includes the public domain as one its key components.

 In order to be in a position to appreciate some of these problems, it may be helpful to pause and consider the way knowledge is organised, classified and regulated within Indigenous communities. Rather than talking in the abstract of Indigenous Communities as if they were a standardised global entity, we will focus on the Yolngu peoples of Northeastern Arnhem Land in Northern Australia. 

IV

In Yolngu culture, membership in a clan confers rights and obligations with respect to ownership of law and of mardayin (which is usually translated as customary law)
.  Rights to mardayin form the basis of rights in paintings (as well songs, dances, painting, sacred objects and knowledge about technology and medicine). Paintings, which are both part of the ancestral inheritance of clans and representations of the events of the ancestral world, play an important role in Yolngu culture. Many of the artworks depict creation stories, and closely connected to land (or country). We can get some sense of  the important role that artworks play in Yolngu culture from the decision of Bulun Bulun v R & T Textiles
. As we mentioned above, the case centred on the artistic work known as ‘Magpie Geese and Water Lilies at the Waterhole’ which had been painted by Johnny Bulun Bulun, who is a member of the Ganalbingu people. The image of the waterhole depicted in the bark painting plays a significant role in Bulun Bulun's Community, notably because it was the place where Bulun Bulun's creator ancestor emerged. ‘Magpie Geese and Water Lilies at the Waterhole’ is the painting of the story of the creation of the Ganalbingu people.  Under Bulun Bulun's law and custom, the creator ancestor emerged from the waterhole creating both the Ganalbingu people and the landscape. The creator also gave to Bulun Bulun's ancestors the land, language, ceremonies, songs and dances. Importantly, the creator ancestor granted the Ganalbingu people their land on the condition that they continue to perform, maintain, respect and protect these rituals, songs, dances and images. Bulun Bulun gave evidence that as traditional owner under Ganalbingu law he was both permitted and obliged under custom and law to paint the ancestral creation story.’ In his affidavit, Bulun Bulun said: 

‘The creation of artworks such as ‘At the waterhole’ is part of my responsibility in fulfilling the obligations I have as a traditional Aboriginal owner of Djilubinyamurr. I am permitted by my law to create this artwork but also it my duty and responsibility to create such works as part of my traditional Aboriginal land ownership obligation. A painting such as this is not separate from my rights in my land. It is part of my bundle of rights in the land must be produced in accordance with Ganalbingu custom’

Bulun Bulun’s comments highlight the close connection that exists between Indigenous art and land
.  Paintings are at once an ancestral charter to the land
, a map of the land, as well as a story of how that land, and the people connected to the land, were created. Bulun Bulun’s remarks also remind us, as many commentators have noted in other contexts, that while the individual plays a pivotal role in intellectual property law, a collective model ownership plays a more significant role in Indigenous law. Bulun Bulun’s comments also give us a sense of the different types of activities that are regulated under Indigenous law than are dealt with under copyright law
. Thus while copyright law recognises the right to control reproduction and the right >>> a variety of different types of rights exist in relation to paintings in Yolngu culture. These include the right (and obligation) to produce certain paintings, rights to the ownership of paintings, the right to divulge the meanings of  a painting, the right to authorise or restrict the use of paintings, rights of knowledge that may be embodied in paintings
, and rights to discuss a painting without having produced the painting.  To ensure that the exercise of these rights does not undermine the interest of other rights holders nor the Community more generally, traditional owners are also under a duty to consult with other traditional owners when the painting is reproduced.  As the elder and artist Milipurrurru said, ‘as an artist, while I may own the copyright in a particular artwork under western law, under Aboriginal law I must not use an image or a story in such a way as to undermine the rights all the other Yolngu who have an interest whether direct or indirect in it. In this way I hold the image on trust for all the other Yolngu with an interest in the story’
. 

Another notable difference relates to the way knowledge is organised and categorised.  While there are exceptions, intellectual property law draws a general distinction between three categories of knowledge. The first is information that is secret. With the exception of confidential information, such information is largely outside the remit of the intellectual property system. Here, the fate of the information depends on the ability of the parties to keep the information secret, or to use existing legal regimes. The second category of information is information that is in the public domain, but is protected by intellectual property. This may mean, for example, that while third parties are able to read, draw inspiration from, or criticise a work, they are unable to copy or reproduce the work. A range of rules determine whether a work is protected, how long protection lasts, and the scope of protection. The third category of information is information that is in the public domain unencumbered by intellectual property protection. Here third parties are free, at least from the perspective of intellectual property law, to copy, mimic or use the work in whatever way they choose.
 The scheme used to classify knowledge and information in intellectual property law is very different to the scheme used in the Yolngu system. While information in intellectual property law tends to be either secret, private, or  public, the spatial arrangements in Yolngu culture are not only organised according to different criteria, they are also more detailed and varied.  In part, this is because while the context in which information is used and the status of individuals are taken into account in categorising knowledge in intellectual property law, context and status play a much more prominent role in the Yolngu system.
 This can be seen, for example, in relation to The Morning Star Pole, which was at the centre of the dispute in Yumbulul v Reserve Bank of Australia
. The plaintiff in this case, Terry Yumbulul, was an artist from Arnhem Land in North Australia. The Morning Star Pole is a ceremonial work that is imbued in tribal lore with the power to take the spirits of the dead to the morning star which will then return them to their ancestral home. Yumbulul was given authority to paint the ‘Morning Star Pole’ from his clan. Before Yumbulul could paint these images, he had to pass though various levels of initiation and revelatory ceremony in which he was counselled as to the nature of the designs and their spiritual meanings. 

While there are exceptions, the fate of information under most areas of intellectual property is relatively clear-cut and unambiguous. Moreover, although information is able to migrate from one category to another, information is not usually able to be repatriated to its home category. For example, it is possible for information that is secret to be subsequently protected by intellectual property. It is also possible for this information to fall into the public domain. However, once information is in the public domain, it is not longer able to be treated as ‘secret’. While the status of information under intellectual property is (relatively) clear-cut, the fate of information under Yolngu culture is more ambiguous. In part this is because the status of information depends on the context in which it is revealed and the status of the recipient. As Morphy said, ‘the place of secrecy in the Yolngu system is, to say the least, ambiguous, in that the system in no sense depends on secrecy per se but on control of context where secrecy can be continually re-created.’
. Again, the Yumbulul decision provides us with a useful example of this. The Morning Star Pole, which had been reproduced on the ten dollar note, had been sold to the Australian Museum in Sydney, where it had been placed on public display. The fact that the Pole had been openly displayed did not, however, affect its status as a secret and sacred object.  In the same way in which a work can be made available to the public, but still be protected by intellectual property law, the public display of the Morning Star Pole did not affect its status under customary law. In the same way in which copyright law divides physical objects up into different parts (while ideas in a book in the public domain are available to be used by anyone, the way these ideas are expressed is not), so too the Morning Star Pole is divided into different domains. Thus, while the Morning Star Pole could be in an open public domain, nonetheless elements of the Pole remained ‘secret’. The public display of the Pole was consistent with customary law which allows exhibitions in museums and galleries, so long as the purpose was to educate the wider population as to the nature of Indigenous culture
.  It is the ambiguous and changeable nature of knowledge under customary law that has led some to suggest that there is no public domain in many Indigenous cultures.


Another important difference between intellectual property law and Indigenous customary law relates to the ideals and objectives that underpin the two regimes. In part, this is a consequence of the fact that they are premised on, and embody, a different aesthetic; there are differences, for example, in terms of the models of creation,  the sources of creativity, and the assumptions made about why someone may create a work in the first place
. There are also differences in terms of the activities and practices that are privileged and prioritised.  One of the most important manifestations of this is in terms of the way information in the ‘public domain’ is viewed. As we mentioned above, the provision of a healthy and dynamic public domain is an important priority of the intellectual property system. The availability of public domain resources, which may be ‘mined by any member of the public’, is seen to facilitate and promote creativity

. While intellectual property law aims to enure that information is placed in the public domain, in contrast ‘Indigenous cultural systems are not built upon a principal of open access but are highly regulated and restricted: they are built upon secrecy as much as openness’.  As well as making the imposition of intellectual property law onto Indigenous practices problematic, the Indigenous approach to ‘public’ information also goes against the grain of our expectations of what a public domain in information should look like
. 

The different approaches that are taken towards ‘public’ information also gives rise to a series of tensions when the public domain of Western legal systems comes into contact with Indigenous culture. This is reflected in the fact that historically, the application of public domain ideals has created a number of problems for Indigenous communities. There is no reason why, if left unchanged, this would not continue to occur in the future. For example the idea that intellectual property rights should be limited in terms of duration (to promote and encourage creativity) poses problems for Communities that wish to protect traditional knowledge. The lack of protection over style means that [Dutch] Companies (trading as Australian Home Made Ice Cream) are able to use Indigenous music, symbols and images as a part of their marketing strategy. Biological resources collected in flagrant breach of local laws, rules and customs were often justified on the basis that such resources were part of the global commons, until, of course, they were manipulated or isolated by scientists in which case they fall within the remit of the intellectual property system.  Many of the acts of biopiracy that have occurred in Australia have been carried out by academic scientists​​ under the banner of ‘academic freedom’ and not, as many presume, multinational corporations motivated by profit
. There are also a number of situations where anthropologists and archaeologists have relied on public domain ideals to promote their own interest at the expense of Indigenous communities
. In the same way as owner-representatives have been criticised for promoting a romantic image of the author as an isolated genius, proponents of an Indigenous public domain have also been criticised for promoting a nostalgic, unrealistic view of the commons. Given this, it is not surprising that commentators have suggested that rather than seeing the public domain as a positive, productive space akin to the commons (res communis), a better parallel, from an Indigenous perspective, might be that of terrae nullius. This is the idea of a land without people which was used by British colonial authorities to deny local Indigenous peoples in Australia any interest in land
.  

Given the differences that exist between the Indigenous aesthetic and that which underpins Western intellectual property law, and the ways in which public domain ideals have been used as tools of exploitation and colonisation, it is not surprising that Indigenous groups have been critical of the public domain and the application of intellectual property to Indigenous creations. As Tobin said, the application of ‘the occidental legal concept of the public domain as the defining factor in limiting rights of indigenous peoples to control the use of their traditional knowledge threatens to legitimise the historical unapproved and uncompensated expropriation of traditional knowledge’
. If we are to take Indigenous issues seriously it is clear that we need to reject proposals that simply attempt to balance private and public interests
. Instead, what is required are ‘innovative proposals and a healthy disregard for existing legal tradition, especially where tradition has fostered the historic expropriation of indigenous property’

. More specifically, it is necessary to reconfigure the public domain in such a way that it supports and fosters, rather than undermines, Indigenous interests. That is, it is necessary to create and recognise the domains established under customary or indigenous law as new spaces within the legal landscape, rather than merely applying spatial configurations developed in other contexts to Indigenous creations.


This is not as novel as it first may appear. Indeed, a growing number of (sympathetic) commentators have begun to question the appropriateness of the way the public domain is often configured. For example, it is increasingly common to read that there are many public domains, rather than a single public domain. Commentators have also begun to question the neat distinction drawn between ‘public/open’ and ‘private/closed’

. For example, it has been said that the public sphere ‘spoken of respectfully in traditional science’ is ‘less than it appears, being in fact analogous in some ways to a limited-membership, shared-access common area than a truly wide-open, unclaimed space’
 
. Questions have also been raised about the ideals that underpin the public domain, or at least the way these ideals are best achieved. Indeed, one of the notable trends in recent years is the way in which question have been raised about whether the goals of the public domain are only to be achieved through open access. This is reflected in the idea that in some situations, restrictions placed on dissemination and expression – such as the trade mark protection of the phrase ‘free for educational use’ or a prohibition on commercial use of shared biological materials
 – are designed to protect the public domain and to add to the ‘amount and quality that is ultimately available to the public’
. This is also the case with the Creative Commons and Open Source projects which are built upon copyright protection.  

In thinking about how to reconfigure the public domain to take account of Indigenous spaces, it is important that we consider the processes by which these spaces are to be recognised: a topic that has largely been ignored in debates about Indigenous intellectual property which tend to be preoccupied with the means of production and consumption
.  The process of developing new spaces should be guided by a number of principles.  One of the most important is self-determination. A key lesson from Indigenous politics, is that ‘indigenous and local communities must be involved from the outset in establishing the parameters for any process to regulate their rights, including the definition, ambit, content, and questions to be addressed in any consultation. They should be fully involved in the design of any information or capacity-building programme, in order to ensure that it is culturally appropriate, comprehensible and balanced, so that it may serve to ensure that indigenous peoples are in a position to make informed decisions based upon their own practices’.

A number of consequences flow from this. Ideally, it means that Indigenous communities, rather than State agencies or international organisations, should decide both the questions that potentially affect Indigenous communities, as well as how these questions are to be answered. That is, we should be wary of proposals that presume that once a State agency or an international organisation has made the normative decision to support and protect Indigenous culture that the next step is for them to pose and answer a series of follow-up questions
.  The history of the interaction of mm provides many examples where well-intentioned, well-meaning public agencies – whether State or Church based – made decisions on behalf of Indigenous Communities that end up having adverse, negative consequences.  Thus while we would agree that in thinking about how intellectual property law should be changed to accommodate Indigenous interests a range of issues need to be resolved
, we do not agree with the related presumption that it is for WIPO or some other State agency to answer these questions
. Rather, these are matters that are best left to Indigenous Communities to resolve
. To impose paternalistic schemas on Indigenous peoples would, as one commentator noted, ‘be conducive to what has been called the final colonization – colonization of the product of their intellectual effort’
. Another consequence of  this is that proposals, such as public domain statutes, domaine public payant or global Indigenous Collecting societies, which require central (state based) mechanisms to police, collect and monitor the public domain, may not be appropriate


.

While it is important that Indigenous communities be given the opportunity to shape the rules that aim to regulate and protect their culture, science and technology, at the same time it is important that we recognise the limits of local and customary laws. In particular, we need to accept that acts of piracy will be carried on outside the jurisdiction of customary law. Here the challenge is to formulate a regime that enables local laws to articulate with national and international regimes.  In turn, this requires a distinction to be drawn between those matters that can be left to Communities to be resolved and those issues that require a broader framework.  

V

One possible solution is that Indigenous creations could be protected via a law modelled on the laws used to protect geographic designations.  There are a number of advantages of a geographical designation system. These include: 

· A GI style law offers a mechanism which would ensure that Indigenous law was incorporated into the legal regime used to regulate Indigenous culture. In the same way in which collectives (such as the Parma Ham Consortium) set their own internal rules that dictate  when  the name of a product could be used, so too  Customary law could  set the parameters and define the scope and ambit of the protection. This accords with the idea of self-determination, while recognising that such laws must articulate with broader framework. 

· Unlike many other forms of intellectual property protection, a law modelled on GI law recognises collective rights.  Parties seeking protection of geographical designation are inevitably not only geographically based but also have a shared or common interest in the subject matter of protection. Often the parties will form collectives (or in some cases more formal bodies, such as the well known French winegrowers association in Provence, Comite Interprofessionnel des Vins Cotes de Provence
) to ensure the  traditional aims and objectives of the association are agreed upon before the form of protection is sought. This form of association could be adapted to reflect the community based approach to ownership of Indigenous traditional knowledge and culture. One of the advantages of this approach is that, as has been shown in other areas, groups can self-select and the rules or laws which govern the association would be based on self-determination rather than imposed by outside parties. 

· Such as system also recognises the connection between ‘product’ and ‘place’, (art and land) which are so important for many Indigenous groups.  ‘Terroir’ used by the French to describe the indescribable characteristics or attributes of a place, resulting from the  land, soil, geography, climate, human and seasonal influences which contribute to the unique characteristics of wine. ‘Terroir’ has an almost ethereal (?) quality about it. While the English language does not have an equivalent for ‘terroir, Indigenous Australian do.  For thousands of years, the Kauma people who used to live on the Adelaide Plains have used the term, ‘pangkarra’ to describe the characteristics of a particular place.
 Indigenous culture is so closely connected to the land that parallel can be drawn to the notion of ‘terroir’.

· A system of protection modelled on a GI system would not be aimed at rewarding innovation but rather, could provide protection for traditional cultural values and knowledge.

· Unlike other forms of intellectual property protection, GI style protection is perpetual. Once recognition and protection is given, then there is no limitation on the duration of the rights.
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� 	It has led, in short, to the juridification and [consequential …} to the public domain ,,,How does pd differ from juridification? – the later is more concerned with the process by which ,,,: although this is premised on an image of a space that is encroached upon, restricted, ,,,, 





�   	J. Litman, ‘The Public Domain’ (1990) 39 Emory LJ 965, 966. 





�  	Rhetorical role is exemplified in Boyles … (naming …


Rhetorical ,, naming etc 





�  	When returning to ‘first principles’ Litman ,, “the realm protected by copyright is privately owner; the unprotected realm is the public domain” Litman, 1000.





� 	WIPO/GRTKF/IC/5/3, Annex 2, p 7-8  para 23.





�  	 Public domain – space that remains after ip rights have been exhausted. J. Frow, ‘Public Domain and Collective Rights in Culture’  [1998] 13 IPJ 39. 





�  	As Litman  notes later in the article, one of the problems with the negative definition is that “[p]rotectors of the public domain have found themselves on the defensive”; that is, that they have to explain why copyright should not protect ‘ideas, facts, stock scenes, titles of characters’ (page 995), 





� 	 J. Litman, ‘The Public Domain’ (1990) 39 Emory LJ 965, 968. 





� 	 WIPO/GRTKF/IC/5/3, 6 para 23 (a) 





�  	 J. Litman, ‘The Public Domain’ (1990) 39 Emory LJ 965, 968. 





� 	WIPO/GRTKF/IC/5/3 Annex, 10 para 33. 





�   	‘The concept of the public domain is at the heart of the regimes of intellectual property which, in our society, regulate the public availability of information’  J. Frow, ‘Public Domain and Collective Rights in Culture’  [1998] 13 IPJ 39. 





� 	To do: There are a number of related ideals that underpin the public domain. Creativity – circulation of information and ideas. 





�  	Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003), 14, para 34. 





� 	 Patents and David Uniapon. 





� 	 To aid in the process of ,,, a number of different protocols have been developed to provide guidance to the use of Indigenous arts works.





� 	 (1976) 14 ALR 71.





� 	The book was prefaced with a caveat that read: “Where Australian aborigines are concerned, and in areas where traditional Aboriginal religion is still significant, this book should be used only after consultation with local male religious leaders.” This helped Judge find there was some material of confidence.





� 	(1991) 21 IPR 481


�  	There was a resolution of the claim between Mr. Yumbulul and the Reserve Bank, which unfortunately for him did not involve the Bank conceding to Yumbulul’s claim for conversion damages in relation to the bank notes.  But it still involved a gesture of recognition by the Reserve Bank towards Yumbulul and the payment of some money Thereafter there ensued litigation between Mr. Yumbulul and his then former agent who, as it turned out had negotiated the arrangements for reproduction for the Morning Star Pole.  The matter concluded unsuccessfully for Mr. Yumbulul in a judgment of the Federal Court which was concerned basically with whether there was sufficient permission given by Mr. Yumbulul to permit the agent in question to allow for the work to be reproduced on the bank note.  French J Concluded in the case that there was a mistaken belief that the Copyright regime could impaste limitations on the use of the Pole similar to those which exist in Aboriginal law. 


�  	(1994) 30 IPR 209





� 	McKeough and Stewart, Intellectual Property In Australia, 3rd Ed, 2004, 14 





� 	[1998]  41 IPR 513  





� 	Indigenous artists have also utilised moral rights, often in conjunction with copyright, to protect their artistic creations. For example, a recent complaint was brought against the Olympic Museum in Lausanne who as part of its camping to market the Sydney Olympics had posted three Aboriginal artworks from the Balgo Community on its website and encourage visitors to the site to download the images as wallpaper. After complaints were made, the artwork was removed from the website and money paid to the artists. A written letter of apology acknowledged the harm (on the Museums website – no longer there) ACCC





�	The protection of Indigenous artistic and cultural products by way of an authenticity label is not unique to Australia. Almost a decade ago, the Canadian Government, registered the symbol of the igloo as a trade mark distinguishing original Inuit art from imitations in an attempt to protect their Indigenous Inuit artists. The Canadian Government also initiated the Co-operative movement in the North in an attempt to market arts and crafts. The artists produced their works of art and brought it to the Co-op. Once this was done it was up to the Co-op to place the ‘Igloo Tag on the artwork. Conversation with B Pottle, Research Officer, Inuit Art Centre, Ottawa, Ontario, 22 July 1999.





�	See for example, Milpurrurru v Indofurn Pty Ltd (1995) 30 IPR 209 and Bulun Bulun v R T Textiles Pty Ltd (1998) 41 IPR 513.


�	Letter from the Chair, K Mundine, NIAA Discussion Paper (August 1997), 3. 





� 	NIAA Discussion Paper (August 1997), 5.





� 	It is also hoped that that Indigenous art practices will be promoted by having community exhibitions and producing books and pamphlets about different cultural areas.  See generally, the NIAA Discussion Paper (August 1997), 5.





�  	Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003), 12, para 30.  Later, this is denied: “to identify certain IP rights (whether general IP rights or sui generis) as applicable to the protection of some aspects of TK does not diminish or reduce the TK itself, nor  the cultural heritage that sustains it .. the fact that IP rights may be applied  to TK subject matter need not impact the way in which TK is created and used in the originating community” page 13 para 32-33. 





� 	B. Tobin, ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47, 64.





� 	C. Haight Farley, ‘Protecting Folklore of Indigenous Peoples: Is Intellectual Property  the Answer?’ (1997) Connecticut Law Review 1, 7.





� 	Protection of copyright and moral rights require resources that could be better spent on more pressing needs… But these are onerous (moral rights and IIC) 


[property rights also places obligations on Indig groups to enforce their rights – IIC & the use of the Indigenous wallpaper on Olympic website (able to be downloaded) – [who enforced it? How much did it cost]





� 	WIPO/GRTKF/IC/3/11 (cited in WIPO/GRTKF/IC/5/3, Annex 2, p 9-10, para 30.





� 	 Similar concerns have also been raised about the chilling effect that prior informed consent may have upon … based research. 





�  	WIPO/GRTKF/IC/5/3, 6  para 23 (b).





� 	WIPO/GRTKF/IC/3/11 (cited in WIPO/GRTKF/IC/5/3, Annex 2, p 9-10, para 30.





� 	 WIPO/GRTKF/IC/5/3, Annex 2, p 9, para 29





� 	“the public domain status of cultural heritage is also tied to its role as a source of creativity and innovation. Neither members of a cultural community nor the cultural industries may be able to create and innovate based on cultural heritage if exclusive ‘private property rights were to be established over it”   WIPO/GRTKF/IC/5/3, 4 para 15.





� 	 WIPO said, ‘a clearer understanding of the role, contours, and boundaries of the “public domain” is vital in the development of an appropriate policy framework for the [intellectual property] protection of  [traditional cultural expressions]’ WIPO/GRTKF/IC/5/3, 4 para 15.





�  	This view of indigenous culture was supported by the EU submission to WIPO that said that ‘the fact that folklore for the most part is in the public domain does not hamper its development – to the contrary it allows for new creations derived from or inspired by it at the hands of contemporary artists’. Cited in WIPO/GRTKF/IC/5/3, Annex 2, p 9, para 27.


� 	(page 6, para 23(c))





� 	 WIPO/GRTKF/IC/5/3,  6  para 23 (b).





� 	WIPO/GRTKF/IC/5/3, Annex 2, p 3, para 7.





�  	WIPO/GRTKF/IC/5/3, 5,  para 17.





� 	Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003),  53-4, para 137.





� 	both conceptually and practically,  The first, disputed sense, attempts to weigh up the benefits of non-ownership against ownership (the inevitable – “I’m not denying that copyright {patents etc) is not, in certain situations justified, but ,,,,” --  (ie It is not the more radical, “there should be no ip” line).   Liability rules are preferable to property ,,,  The  second .. open source/creative commons etc depend on





� 	The public domain diminishes, leaving fewer works to build upon. … The consequence is that these laws may ‘freeze’ the culture in a historic moment, and deny traditional peoples a contemporary voice’ WIPO/GRTKF/IC/5/3, Annex 2, p 9, para 29


�  	Ownership of mardayin is usually shared between clans in the same moiety: the members of each clan possessing rights to mardayin which overlaps with the sets of mardayin belonging to clan (Frow 42)





� 	[1998]  41 IPR 513  





� 	this is reflected in the fact that paintings have been accepted as evidence in court of the boundaries of Aboriginal land).





� 	 (M 49)





�  	As Frow said the regulation of cultural rights in indigenous societies is ‘in many respects more ‘fully developed than any other way of thinking about the social ownership of information’ J. Frow, ‘Public Domain and Collective Rights in Culture’  [1998] 13 IPJ 39, 40. 





� 	H. Morphy Ancestral Connections: Art and an Aboriginal system of knowledge, University of Chicago Press, Chicago, 1991, 58. J. Frow 423.





�  	[quoted in Frow 45]





�  	In many cases, IP law attempts to shift information from the first to the second category. Here the rationale is that it better ,,, for a party to be given a ,, limited property right mmm (enabling others to build upon ,,,). 





� 	This is because Yonglu art is part of a system of restricted knowledge in that ‘not all people appear to have equal access to the knowledge contained within it’.  Secrecy intervenes ‘to affect who can learn what. ‘ H. Morphy Ancestral Connections: Art and an Aboriginal system of knowledge, University of Chicago Press, Chicago, 1991, 75





� 	(1991) 21 IPR 481





� 	H. Morphy Ancestral Connections: Art and an Aboriginal system of knowledge, University of Chicago Press, Chicago, 1991, xiv





� 	 Article ,, 





� 	the fact that secrecy can be recreated, although in the public domain =, This is despite the fact that some symbols, stories and images are not regulated or controlled by customary law. Speaking on behalf of Indigin mm peoples,,, well-meaning  ,,, For example,  “designs on carpets meant that these Aboriginal  peoples’ most  sacred designs would be walked on” – carpets serve as a display of the commodification of native culture’ – designs were robbed of their cultural significance ….


As the Carpets case shows,,,, harm caused by mmmm However,,, this does not mean mmm that ,, For example, as part of the mmm the court ordered delivery-up of the carpets to the plaintiffs. Given that there was little need in the Community for ,,, it was decided that the carpets be sold to ,,, 





� 	A number of different factors are taken into account when deciding whether paintings should be released to those who potentially have rights of access to then. ‘First, a clan must strike a balance between losing control of its paintings and mardayin through spreading knowledge of them too widely and losing knowledge of its paintings through failure to pass them on to succeeding generations.  Second, a balance must be struck  between maintaining control of its own painting and mardayin – the unique inheritance of its members from the ancestral past and so central to its identity – and releasing paintings to other clans as part of the process of recognizing and perpetuating  social and spiritual links with them, Finally, from the prospective of male initiation, the senior generations of a clan must strike a balance between releasing knowledge of paintings and authority over them  to succeeding generations of initiates and maintaining the restrictedness of the knowledge  as a means of exercising control over the system. These factors operate on three dimensions: control versus release of knowledge, the independence versus interdependence of clans, and the passage of knowledge from one generation to the next.’  H. Morphy Ancestral Connections: Art and an Aboriginal system of knowledge, University of Chicago Press, Chicago, 1991, 73-74





�  	See R. Lettington and K. Nnadozie ‘A Review of the Intergovernmental Committee on Genetic Resources, Traditional Knowledge and Folklore at WIPO’,  Trade-Related Agenda, Development and Equity (Occasional Paper No. 12, South Centre, Dec 2003), para 74. 





� 	 J. Litman, ‘The Public Domain’ (1990) 39 Emory LJ 965, 974. 





� 	WIPO/GRTKF/IC/5/3 Annex, 10 para 33. 


� 	Frow 





� 	Most examples of innovative mmm have come from public sector orgaisniations (AIMS) and in some cases Astrazeneca (5 share on Indigineous riyaliries) 





� 	bones,, 





� 	These are more like wasteland legislation, terrae nullius – land is emptied of interest – placed in a situation





�   	B. Tobin, ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47, 55.





� 	B. Tobin, ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47, 55.  It is necessary to develop ‘new legal guidelines for defining the boundaries between the private property rights of indigenous peoples over their traditional knowledge in the public domain’. 





� 	 B. Tobin, ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’ (2001) 10(1) Reciel 47, 64.





�  	 Cf The WIPO Secretariat ‘focuses on equity and applicability issues and suggests that other issues be addressed elsewhere’. As commentators have noted, WIPO is not the World Intellectual Property Rights Organisation and thus it is fully within it mandate to consider the development of frameworks that follow different approaches from those it has historically considered’ R. Lettington and K. Nnadozie ‘A Review of the Intergovernmental Committee on Genetic Resources, Traditional Knowledge and Folklore at WIPO’, Trade-Related Agenda, Development and Equity (Occasional Paper No. 12, South Centre, Dec 2003), para 75 (citing Para 147 of WIPO/GRTKF/IC/5/8, para 147).





� 	Cf WIPO/GRTKF/IC/5/3, Annex 2, p 7-8  para 23 admitting that the public domain ‘does not take account the private domains established by customary or indigenous law’. 





� 	should be based on  customary law: it has been suggested that the ‘principle of locality’ should be applied to the protection of indigenous culture and IP rights.: ‘the solution is to resolve any disputes over the acquisition and use of indigenous people’s heritage according to the customary laws of the indigenous peoples concerned” E. Daes, ‘Defending Indigenous peoples heritage’  (Feb 2000) cited in Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003), 42 para 105.





� 	R. Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller, and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 147.





� 	 See also E. Ostrom, Governing the Commons (Cambridge: CUP, 1990)


� 	R. Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller,  and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 146.





� 	 See also E. Ostrom, Governing the Commons (Cambridge: CUP, 1990) There are also “rich pattern of adaptive, consensual responses to the tragedy of the commons.”





� 	Uniform Biotechnology Materials Transfer Agreements (UBMTA) – “places limitations on the use that can be made of research tools created with public funding” [rrwq] ie places limitations on the pure public domain (few restrictions on non-profit to non-profit: but limits where material is transferred to  a commercial profit mmm which negotiate formal commercial licences..  R . Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller,  and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 159.





� 	R. Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller,  and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 166.





� 	 One of the victories of the pd push has been to remind us of the circular nature of this process, of the ,,,, 





� 	B. Tobin,  ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47, 59. .





�  	In looking at the approaches to defining core IP concepts, WIPO focused on the relationship between international and national agencies – (little or no attention given to  the role of the local in defining ,, Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003), 17 ff.





� 	there might be a ‘need to redefine the moment at which traditional knowledge is deemed to become part of the public domain, and therefore no longer subject to control by indigenous peoples’ B. Tobin, ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47, 56.  ‘need to define the “communities” that would be entitled to special protection” WIPO/GRTKF/IC/5/3 Annex, 14 para 42 (d).  (in response to the question of where & how non-traditional communities be defined: Greek Orthodox church, Arsenal supporters?? 





� 	In looking at a possible sui generis system WIPO set itself the task of “to identify the general features of an adequate sui generis system for the protection of traditional knowledge’ and also “to identify the elements that system must contain in order to be effective’. To identify those elements the WIPO Secretariat said that ‘one has to provide responses to several essential questions to which any effective legal system for the protection of property rights must be able to respond to satisfactorily. Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003),  47, para 117. These were what is the policy objective of the protection; what is the subject matter, what criteria should this subject meet to be protected; who owns the rights, what are the rights, how are the rights acquired, how should the rights be administered and enforced?; and how are the  rights lost or how do they expire? Composite Study on the Protection of Traditional Knowledge WIPO/GRTKF/IC/5/8 (28 April 2003), 47-57 para 118-146.. The problem is not necessarily with the questions per se, but with the presumption that they need to be answered by a central agency: whether it be an international, regional or national organisation. Underpinning the while exercise is a  ,, model of law … 





�  	WIPO takes it upon itself to ask and answer certain questions: while many, but by no means all of these questions need to be resolved or answered, what is less clear is who should ask and answer these questions.  





� 	B. Tobin,  ‘Redefining Perspectives in the Search for protection of Traditional Knowledge: A case study from Peru’  (2001) 10(1) Reciel 47,  63.


�  	For criticism see C. Haight Farley, ‘Protecting Folklore of Indigenous Peoples: Is  Intellectual Property  the Answer?’ (1997) Connecticut Law Review 1, 49. 





�  	Similar principals been used, for example, in discussions about how to reform patent law to protect the scientific commons.. As Merges said, when pursuing policy goals to promote  ,, we should ‘show respect for the internal rule of the scientific community’ that we ‘should look how the practice under scrutiny evolved in the community, and how it affects the overall functioning of the community, instead of bluntly requiring that science adhere to the naïve baseline of total and immediate public dissemination’ R. Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller,  and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 166.





�   	This takes the form of rejecting to adopt “flat requirements that all federally funded scientific research or some portion of it be made instantaneously available to the  general public, or even to all other scientists”. R. Merges, ‘Property Rights Theory and the Commons: The Case of Scientific Research’ in (eds) E Frankel Paul, F. Miller,  and J. Paul,  Scientific Innovation, Philosophy, and Public Policy (CUP, 1996), 166.





�  Who successfully sued a Tasmanian wine grower for the using the word Provence on their     wines: Comite Interprofessionnel des Vins Cotes de � HYPERLINK "http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/federal_ct/1996/742.html?query=%7E%20la%20provence" \l "disp0" �� INCLUDEPICTURE "http://www.austlii.edu.au/images/contextup.gif" \* MERGEFORMATINET ����Provence� HYPERLINK "http://www.austlii.edu.au/cgi-bin/disp.pl/au/cases/cth/federal_ct/1996/742.html?query=%7E%20la%20provence" \l "disp2" �� INCLUDEPICTURE "http://www.austlii.edu.au/images/contextdown.gif" \* MERGEFORMATINET ���� & Anor v Stuart Alexander Bryce & Anor [1996] 742 FCA 1 (23 August 1996)


 





� Max Allen, Terroir Australia, The Weekend Australian,   xxxx
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