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1. Commodification of information and the public domain

Contracts are an essential instrument for the exploitation of economic rights in copyrighted works.  Authors rarely possess the sufficient technical and financial resources to commercially produce, distribute, and communicate their own works to the public.  However, digital networked technology is changing the manner in which information is distributed in the mass-market.  Indeed, the combined use of contractual terms and technological measures gives individuals the ability to control the use of their information: first, by allowing them to affix conditions of use to each piece of information; and second, by permitting them to prevent further reproductions or distribution of such information thanks to anti-copying devices.  The network’s interactive nature provides indeed the perfect preconditions for the development of a contractual culture in the digital networked environment.
  A variety of licensing methods are already or will soon be made possible as the digital networked environment develops, thereby allowing for the use of information to be licensed off-line or on-line directly to end-users through individual transactions.  As a result, all kinds of information, whether or not the information is protected by an intellectual property (IP) right, are being distributed in the mass market subject to the terms of a licence, including among other things: books, magazines, newspapers, videos, music, television and radio programme listings, collections of case law, collections of legislative texts, real estate listings, telephone directories, restaurant directories, sport competition results, human genome sequences, plant taxonomy, geological and meteorological data, stock exchange quotes, or financial indices. 

The debate that has been going on for at least a decade in the United States over the growing commodification of information and its impact on the wealth of the public domain has only recently started to take place in continental Europe.
  Contrary to the United States, where a whole body of literature recently developed on the subject, current continental European legal literature usually makes reference to the notion of ‘public domain’ only en passant, mostly in relation to the duration of the authors’ rights protection.  Animated discussions around the concept of ‘public domain’ did arise in the course of the last century in France, Italy, Germany, and a few other countries following the droit d’auteur tradition.  The scholarly debate had however taken an entirely opposite direction than the one currently put forward in the United States, for it had been suggested to introduce a remuneration right – otherwise known as domaine public payant – for the use of works that had fallen in the public domain.  Several alternative proposals regarding the domaine public payant had been elaborated, one of which would have allocated the sums collected under this regime to the author’s heirs or assignees and another which would have gathered the sums into a cultural fund and awarded subsidies to subsequent authors with a view to helping creation.  The very controversial nature of this proposal no doubt explains why it has never been widely put into practice and why it has now been relegated to the past.

Notwithstanding the controversy around the establishment of a domaine public payant, the continental European legal literature is unanimous in saying that any work the term of protection of which has lapsed can be used freely by anyone, e.g. without prior authorisation or payment of royalty.  Lucas and Lucas add on this point that the author, or his assignee, of a work that has fallen into the public domain would for example not be entitled to resort to the theory of unfair competition so as to reinstate an exclusive right that has disappeared.
  More generally, however, the ‘public domain’ encompasses in continental Europe not only all works that are no longer protected by copyright or any other intellectual property right, but certainly all elements of information that are not susceptible of protection because they lack originality, substantial investment, or novelty.
  In view of the small volume of literature available in continental Europe on the subject of the public domain, it is difficult to tell whether the notion of public domain also extends to the user privileges recognised under intellectual property law, as it has been suggested in the American literature.  However, even if the statutory user privileges are not considered to be part of the public domain in the strict sense, the widespread use of contractual restrictions on the exercise of the privileges recognised by IP law does affect the free flow of information or, as Madison calls it, the ‘open space’.
  In this sense, the use of restrictive contract terms to license protected material must be part of the analysis of the impact of the commodification of information on the public domain, because as Elkin-Koren notes, ‘to the extent that contractual arrangements expand rights of control over informational works provided by copyright law, such contracts are shrinking the public domain’.

The central question addressed in this paper is whether the use of contracts in the distribution of information has an effect on the supply of information and on the composition of the public domain, or on the ‘open space’.  In the affirmative, the corollary question is whether this impact is positive or negative.  As a preliminary issue, one must examine whether contracts that prevent the use of public domain information or that purport to take away the privileges that copyright law normally grants users are valid under European contract law and copyright law.  If they are not, the potential impact on the public would remain minimal.  If they are valid under contract law and copyright law, could they nevertheless be challenged according to other principles of law?  If they cannot, does the use of contracts in the information trade tend anyway to increase the amount of information available to the public?  Or does it, on the contrary, withdraw from the public domain some elements of information that were until then freely available?  How does the commodification of information through contracts square with the basic tenets of the several intellectual property regimes? What legal instruments are available, or might be introduced, to prevent contract law from encroaching upon the public domain?

This article focuses exclusively on digital standard form contracts.  The primary reason for this decision is that restrictive licence terms may not have as much impact on the balance of interests reached by the intellectual property regime, when they are included in fully negotiated contracts.  In my opinion, the main distinction between negotiated contracts and standard form contracts lies in the fact that, contrary to end-user licences, the conclusion of fully negotiated contracts presupposes a more equal bargaining power between information producers and users of the licensed information.  Individual users sitting across a negotiation table are often in a better position than an individual faced with a ‘click-wrap’ license to react to an information producer’s attempt to contractually restrict the use of public domain information or of protected material beyond the bounds normally set by intellectual property law.  One could argue that no individual with reasonable bargaining power and knowledge of the law and the market would agree to a restriction on the use of public domain information or on the exercise of a statutory limitation on copyright, unless some advantage could be drawn from the entire contract.  Consequently, restrictive licence terms included in fully negotiated contracts are not likely to be as widespread as those included in standard form contracts.  The pervasive use of electronic standard form contracts for the distribution of information may jeopardise the further production, dissemination, and use of new information.  Tolerance for restrictive licensing practices may also have a determinative impact on the size and the wealth of the public domain.

This article is further divided in three main parts.  In the second part, I study the validity of click-wrap licences that prevent the use of public domain information or that purport to take away the privileges that copyright law normally grants users from the perspective of continental European contract law and copyright law.  The focus of this paper on the copyright system instead of any other IP regime is not only due to time constraints, but more importantly to the fact that, in comparison to most IP regimes, copyright law recognises an important number of limitations in favour of the user.  To some extent, the findings with respect to copyright limitations could be extrapolated to other IP regimes.  My analysis reveals that, in most countries, these licence terms would most probably be upheld under both contract law and copyright law.  This leads me, in part three, to the question of whether the general limits on freedom of contract offer some grounds for invalidation of licences that prevent the use of public domain information or that purport to take away the privileges that copyright law normally grants users.  Among the limits to the freedom of contract examined in this article are the rules on competition law, consumer protection law, constitutional rights, and the doctrine of abuse of rights. Part four examines in greater detail what possible impact the commodification of information through contracts may have on the public domain.  For this purpose, I consider whether the use of standard form contracts for the distribution of information actually displaces the public ordering assumptions and what consequences can be expected from an increase in the commodification of information.  In my concluding remarks, I propose a few options for the safeguard of the balance drawn by the intellectual property regimes, so as to preserve the integrity of the public domain.

2. Validity of standard form contracts 

As mentioned in the introduction, all kinds of information are now being distributed in the mass market subject to the terms of a licence.  Invariably, information is licensed to end-users on the basis of electronic standard form contracts that are often written on the model of the ‘shrink-wrap’ licence and presented to the user on a take-it-or-leave-it basis.  In practice, standard terms appear in various ways on the user’s computer screen display.  In some cases, the user obtains access to the protected work only once he has given assent, by clicking with the mouse in the appropriate dialogue box or otherwise, to the terms of the on-line screen licence.  In other cases, the contract terms are simply made available via a hyperlink located somewhere on the site’s home page.  For example, the following notice may appear at the bottom of an Internet home page: ‘Please click here for legal restrictions and terms of use applicable to this site.  Use of this site signifies your agreement to the terms of use’.

2.3 Contract law

The validity of ‘click-wrap’ licences under continental European contract law remains somewhat uncertain, for the case law and the literature on the issue has only emerged in the past couple of years.  In principle, standard form contracts are held to be valid in France, Germany, and the Netherlands, provided that the purchaser of the good or the service is given the opportunity to review the terms of the licence and to give assent before completing the purchase.  Of course, like for any other standard form contract, assent may be express or may be implied from the party’s conduct.  It is worth pointing out here that ‘click-wrap’ licences differ from the previous ‘shrink-wrap’ model in two important respects.  The first distinction concerns the parties to the contract.  When the physical embodiment of a copyrighted work is sold subject to the terms of ‘shrink-wrap’ licence, the consumer usually buys the product from a retailer without having any contact with the producer.  This means that unless the licence contains a third-party clause, the contract will be binding only between the producer and the retailer, and not between the producer and the end-consumer.  By contrast, the ‘click-wrap’ licence may be concluded directly between the producer of the copyrighted material and its end-user. The second difference between a ‘shrink-wrap’ and a ‘click-wrap’ licence deals with the timing and the manner in which the terms of the licence are presented to the consumer.  Whereas the terms of a ‘shrink-wrap’ licence reach the consumer only upon tearing open of the package once the transaction has been completed, the terms of a ‘click-wrap’ licence can more easily be brought to the attention of the user before the contract is concluded.  Nevertheless, it is not uncommon to see that the terms of use are simply made available via a hyperlink located somewhere on the site’s home page.
  Under which conditions is a ‘click-wrap’ licence valid under contract law?  Is the continued use of a computer program or the continued consultation of a website, or the clicking of a button on the computer screen a sufficient form of assent on the part of the licensee for him to be bound by the contractual obligations set out in the licence?

At the European level, two directives deal with the specific matter of electronic contracts, one on unfair terms in distance contracts, and the other one on electronic commerce.  The Directive on unfair terms in distance contracts applies to ‘any contract concerning goods or services concluded between a supplier and a consumer under an organized distance sales or service-provision scheme run by the supplier, who, for the purpose of the contract, makes exclusive use of one or more means of distance communication up to and including the moment at which the contract is concluded’.
  In absence of indication to the contrary, one can reasonably assume that the directive applies to licences of copyrighted works, in the same way as it applies to the sale of any goods and services offered on the Internet by means of a ‘click-wrap’ licence.  In essence, the directive deals with the concept of ‘unfairness’ of a contractual term in a non-negotiated agreement. 
  However, this directive gives no indication as to the level of assent necessary for the formation of a valid ‘click-wrap’ licence.  Similarly, the Directive on Electronic Commerce
 contains no provision concerning the formation and validity of electronic contracts.  The directive’s main purpose regarding the formation of contracts is to ensure that the legal system of each Member State allows contracts to be validly concluded by electronic means.  To this end, service providers have an obligation to provide certain information prior to the conclusion of the contract and to make the contract terms and general conditions available to the recipient in a way that allows him to store and reproduce them.

At the national level, click-wrap licences are increasingly being recognised as valid by the courts.  A click-wrap licence is generally held valid, under French contract law, if the user was aware that the click of a button on the computer screen implied his assent to the terms of the licence.
  In the recent Association Familles de France v. SA Père-Noël.fr, SA Voyage Père-Noël.fr
 case, the Tribunal de Grande Instance of Paris had to consider the validity of an acceptation clause in the preamble of the general conditions of sale of goods presented on the Internet.  The court upheld the validity of the clause, saying that contrary to what the plaintiffs contended the clause did not put the enterprise in a position that would allow it to take advantage of general conditions of sale that had not previously been brought to the attention of the consumer.  The clause referred indeed to the buyer’s acceptance of ‘the entirety of the general conditions of sale set out below’, so that the consumer must necessarily read the conditions before validating his order and making his payment.  According to the court, this clause did not cause a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the consumer.

In the Netherlands, a clause in a standard form contract is enforceable according to the principles of contract law laid down in the Nederlandse Burgerlijk Wetboek (NBW), if the user was aware both of its existence and content before completion of the sale.
  As noted above, assent may be express or may be implied from the party’s conduct.  It follows from this principle that the terms of an electronic standard form contract are valid if the user has explicitly accepted to be bound by them through a click of the mouse.  The question arises then as to what type of conduct on the Internet is deemed to lead to an implied consent on the part of a user.  The District Court of Rotterdam considered this issue in summary proceedings in Netwise v. NTS Computers.
  Since this constitutes the first decision rendered by a Dutch court on the validity of a standard form contract presented on the Internet.  In this case, the plaintiff Netwise produced and made a telephone directory available to the public on-line.  At the top of the home page appeared the mention ‘by searching this directory you agree with the general conditions of use’, conditions which were accessible by clicking on a button placed on the left hand-side of the screen.  To avoid spamming, the conditions required that the user agree not to send messages to more than one person listed in the directory at a time, failure of which gave rise to a substantial fine.  In defence, NTS Computers argued that it was not bound by the general conditions, because at the time of visiting the site, it hadn’t been asked to agree to the terms. 

The judge in Netwise v. NTS Computers conceded that contrary to the current situation, the consultation of the site did not require in the past that the user explicitly give assent to the conditions of use. In the judge’s opinion, this did not mean that the terms were not applicable.  For, even if the home page had not contained the mention ‘by searching this directory you agree with the general conditions of use’, but had merely displayed a button ‘Conditions’ which by clicking on it allowed the user to inspect the terms of use, it must be assumed that NTS, by consulting the directory, was bound by these terms.  The judge added that NTS, as a professional visitor of the website, could be expected to understand that the easily accessible ‘Conditions’ would contain terms of use to which Netwise wished to bind the users of its directory.  One could further expect NTS, the intention of which was to make use of such data for its marketing activities, to know that administrators of databases are not always keen on spamming and therefore to take account of the prohibition on such activities that appeared in the general conditions of use.  The judge concluded that NTS had accepted and therefore was bound by Netwise’s conditions by the mere fact that it made use of the information in the directory.  As Lodder points out, the question remains whether Netwise had presented its conditions in a sufficiently clear manner according to Dutch contract law.
  In his opinion, the posting on a website of terms of use that are accessible only through the click of a button displayed on the left hand side of the home page is not sufficient.  Especially when the other contracting party is a consumer, this party should be given at any time before the conclusion of the contract a clear opportunity to take cognisance of the general conditions.  This can be done by posting a link in a clearly visible place, preferably in the neighbourhood of where one should click to proceed with the conclusion of the contract.  A link posted at the bottom of the home page does not satisfy this requirement. 

In Germany, a standard form contract is validly concluded according to the provisions of the Bürgerliches Gesetzbuch (BGB) if the contracting party using the standard terms has expressly drawn the other party’s attention to the existence of the terms and given him the possibility to consult these terms without cost before proceeding with the purchase.  The standard form contract must be legible without effort by an average person and must consist of a few short sentences clearly legible on the screen.  The Court of Appeal of Hamburg confirmed this principle with regard to the use of general conditions on the Internet and ruled that the circumstances of the case did not lead to the conclusion of a concrete agreement.
   In the court’s opinion, the requirements of the law were not met, not even if one assumed along with a part of the literature that general terms included with on-line offer can in certain cases be regarded as effective, if the customer had the possibility of copying these terms free of charge after downloading them. On the other hand, the requirement remains that the user of the general terms must first refer in an evident way to its intention to contract and to its general trading conditions.  This could take place for example by posting a link to the text of the general conditions with the offer or by making a clear reference to them in a place, which every user must see.  There missed such an indication in the case at hand.  Furthermore, the general terms of the plaintiff could be only found at the bottom of the home page, which every user was not compelled to consult before closing the transaction.  A clear indication or a link on an appropriate location would not have changed things. It is not sufficient that the contracting party has only the possibility of discovering the general terms through searching the Internet.  In another case, the District Court of Cologne recently declared that a term in an on-line standard form contract violates the transparency requirement if, after reading the clause it remains unclear what precisely is to apply and if the language of the clause itself is so intricate and mentally so difficult to comprehend that an attentive and careful contracting party would be unable to understand it. Like in the preceding case, the general terms were held not binding because they had not been brought to the attention of the user before the conclusion of the contract, but were being discovered only by coincidence in the context of an on-line transaction.

2.4 Copyright law

In view of the growing tendency to recognise ‘click-wrap’ licences as valid and enforceable under European contract law, rights owners now have the power to condition every use of copyrighted material to the terms of a standard form contract.  Indeed, copyrighted material is increasingly made available on the Internet under specific terms of use, which are often much narrower than what copyright law would otherwise allow.  Is this kind of restrictive licensing valid and enforceable under copyright policy norms?
  How far can parties contractually circumvent the limitations on copyright? But for a few exceptions, continental European copyright law is silent on the issue of the status of the statutory limitations.  The legislator’s approach may have to change, however, considering that rights owners increasingly market their works to end-users subject to the terms of a licence of use that set aside the limitations specifically adopted for the benefit of individual end-users.  

The lawmakers of the European Union did intervene in contractual relations between rights owners and end-users, with the adoption in 1991 of the Computer Programs Directive.  Article 9(1) of the Directive expressly provides that ‘any contractual provisions contrary to Article 6 or to the exceptions provided for in Article 5 (2) and (3) shall be null and void’.
  In view of the growing practice of distributing mass-market databases subject to contractual terms of use, the European Community adopted a similar provision under the Database Directive.  Article 15 states that ‘any contractual provision contrary to Articles 6 (1) and 8 shall be null and void’.  Article 6(1) provides that ‘the performance by the lawful user of a database or of a copy thereof of any of the acts listed in Article 5 which is necessary for the purposes of access to the contents of the databases and normal use of the contents by the lawful user shall not require the authorisation of the author of the database’.  Article 8 allows the lawful user of a database to extract and/or to re-utilise for any purposes whatsoever insubstantial parts of the contents of a database protected under the sui generis right.
  A survey of the implementing provisions of the two directives shows that, although the European drafters sought to guarantee certain imperative rights to the lawful users of computer programs and databases, the margin of appreciation left to national legislatures in the implementation of their obligations under the directives has resulted in varying degrees of ‘imperativeness’.  Belgium is so far the only Member State of the European Union, where the majority of the statutory limitations on copyright and on the database right have been expressly declared mandatory.  The act of 1998 implementing the Database Directive not only introduced in Belgian law all mandatory and optional limitations in favour of the lawful user of a database that were permitted under the Directive, but it also proclaimed the mandatory character of most other limitations included in the Copyright Act.
  

Apart from the provisions of the two European Directives and the Belgian enactment, national laws are essentially silent on the issue of the contractual overridability of the majority of copyright limitations.  One might have expected that, in view of the growing tendency to licence copyrighted material to end-users, the European Community would clearly address the issue of the relationship between the rules of copyright law and contract law and clarify the weight to give limitations on copyright.  The new Directive on Copyright in the Information Society (InfoSoc Directive) merely touches on the subject.  Recital 45 states that ‘the exceptions referred to in Article 5(2) and (3) must not, however, prevent the definition of contractual relations designed to ensure fair compensation for the rightholders insofar as permitted by national law’. Another reference to contractual agreements can be found in Article 6(4) in fine of the InfoSoc Directive.  This provision states that, where interactive on-demand services are governed by contractual arrangements, right holders have no obligation to provide the beneficiaries of the limitations listed in the Article with the means to benefit from them either voluntarily or by way of agreements with other parties.  It is worth pointing out, however, that Article 6 on the protection of effective technological measures proved to be the most controversial of the entire Directive.
  After numerous amendments, the final text of Article 6 is far from being a model of clarity.  Consequently, it remains to be seen how the Member States will implement this provision into national law and, more importantly perhaps, how the courts will view the relationship between the rules on copyright and contract law in the light of these new provisions.

Considering the various manners in which the imperative provisions of the computer software and databases directives have been implemented at the national level, I believe that the legislator’s silence could be interpreted either way, i.e., as providing arguments for or against the imperative character of the limitations.  On the one hand, one could hold, following a naturalist approach, that limitations on copyright confer no right on the user, except perhaps with respect to the making of one back-up copy of a computer program.
  It follows from this conception that limitations would not be considered imperative unless expressly declared so by the legislator.  On the other hand, one could argue that limitations form an integral part of the balance of interests established by the copyright system, from which contracting parties should not derogate, least of all in standard form contracts.  In other words, if the legislator has deemed it appropriate to limit the scope of protection to take account of the public interest, there would be no reason in principle why private parties should be allowed to derogate one way or another from the legislator’s intent.  In my opinion, this argument would be particularly compelling with regard to German copyright law, since the German copyright regime is bound under Article 14(2) of the Grundgesetz (GG) by the constitutional principle of Sozialbindung.  It is consistent with the established case law of the Constitutional Court to hold that the fundamental guarantee of the author’s exclusive right to profit from the economic value of his copyright does not mean that every possible forms of exploitation are guaranteed.
  In determining the content and limits of the copyright protection, the legislator must not only safeguard the economic proceeds generated by the exploitation of his intellectual property of the rights owner, but it must also adopt adequate measures to allow an appropriate and reasonable use of the work in compliance with the nature and the social component of the right.

3. Possible limits to the freedom of contract

Considering that continental European copyright law provides no general mechanism for solving potential conflicts between copyright and contract law with respect to the use of copyrighted material, the validity of contract clauses that purport to restrict the users’ statutory privileges XE “Privilege”  should be tested under the general rules of law.
  The validity of contract clauses that purport to restrict the users’ statutory privileges XE “Privilege”  should therefore be tested under the general rules of law, just as the contract clauses that purport to prevent the use of public domain information.  Numerous mandatory rules of law limiting freedom of contract XE “Freedom of contract”  have been adopted in Europe, which also apply to the formation and the execution of licenses, as they would for any other type of contract.  In the following subsections, I examine whether and to what extent the norms deriving from competition law, consumer protection law XE “Public order” , constitutional law and the doctrine of abuse of rights XE “Abuse of rights”  may impose separate limits on the parties’ freedom of contract XE “Freedom of contract”  with respect to the licensing of public domain information and to the exercise of the privileges XE “Privilege”  that copyright law normally grants users of copyrighted material.

3.3 Competition law

The grant of an IP right on a particular subject matter confers, like any other property right, the right to exclude others from the use of the subject matter, or to set the conditions for its use.  Since exclusivity is the essence of IP protection, right holders have as such no affirmative duty to license their rights to others.  They are free to determine with whom and under what conditions they will grant a licence for the use of their creation.  The right to decide with whom they will deal or not deal is a qualified right: it may not be used to lessen or threaten competition.
  From this perspective, every owner of an IP on a object has the potential to occupy a dominant position.  Arguably, organisations like copyright collecting societies, electronic copyright management systems, large publishers, software or record producers and information providers, could occupy a dominant position for a particular category of protected works.  Similarly, an undertaking may be found to abuse its dominant position with respect to particular information, even if such information is not supported by the grant of an IP right.  Could a licence that purports to prevent the use of public domain information or to restrict the user’s privileges granted under the copyright act be judged abusive in the sense of the European rules on competition?  In other words, could the refusal of a dominant firm to allow a particular use of public domain information or of a copyrighted work, such as the general prohibition on the ‘making of any reproduction for any purpose whatever’ be found to amount to a violation of Article 82 EC Treaty?  If there is no substitute product for the work or information owned by such an organisation, would this organisation’s practice of prohibiting licensees from ‘making of any reproduction of the work for any purpose whatever’ constitute an abuse of the organisation’s dominant position?  

To amount to a violation of Article 82 EC Treaty, three conditions must be met: there must be (a) a dominant position, (b) abuse of that dominant position and (c) a resultant effect on trade between Member States.  In determining whether an undertaking is dominant on the market, the Commission will consider the position of the parties and of competitors and customers on the relevant product markets and the possibility of market entry and potential competition in product or geographic terms. Furthermore, the undertaking must be found to abuse his dominant position in the market.  In particular, the abuse needs not only be aimed at practices which may cause damage to consumers directly, but also at those which are detrimental to them through their impact on an effective competition structure.  The refusal to license is abusive if it has the effect of leveraging the undertaking’s dominant position into a secondary market or of preventing or reducing competition from anyone who might wish to use the product or service, and if such refusal is not objectively justified by some proportionate benefit to the competition structure.
 And as the relevant case law shows, the exercise of intellectual property rights is often seen as an objective justification and as a result, is subjected to restrictions imposed under Article 82 EC Treaty only in exceptional circumstances.

When deciding whether to compel an information distributor to license his information, a court would first have to define the market in which the parties compete.  Unless the user is able to demonstrate that the distributor occupies a dominant position in that market and that his control over the information prevents the user from effectively competing in the market, no access to the work will be granted.  As a result, an action which aims at obtaining a compulsory licence is open only to particular classes of users that actually compete or wish to compete in a downstream market.  For instance, such an action would hardly be available to individual end-users, since they do not ‘compete’ with information distributor in the sense of the continental European rules on competition.  Whether such an action would be available to other categories of users of information, such as newspaper or book publishers, database, record or software producers, broadcasters and information providers would be essentially a question of fact.  The same factual assessment would have to be made with respect to public libraries, archives, and educational institutions, the activities of which compete increasingly often with those of commercial producers and distributors of copyrighted works.  A court would also have to enquire about the ‘indispensable character’ of the work or information held by the dominant undertaking, about the impossibility to duplicate the data or the ideas contained in that work, and about the absence of any other alternative.  In principle, nothing precludes an element of information from being considered ‘indispensable’.  The Irish broadcasters’ copyrighted television programme listings have been recognised as ‘indispensable’ under the continental European rules on competition,
 as was IMS Health’s copyrighted ‘1860 brick structure’, which is an industry standard structure providing the basis for the method of presentation of regional pharmaceutical sales data in Germany.
  Of course, the ‘indispensable character’ of a piece of information would have to be assessed on a case-by-case basis, taking account of the distributor’s objective justification for refusing to license.

In many respects, the general criteria of examination developed under the continental European rules on competition are insufficient to address the growing concern about the monopolisation of information.  Some authors suggest that, instead of scrutinising the intent of the monopolist and the harm to the market, the courts should enquire about the motivations that run contrary to the policies behind intellectual property law.
  In other words, the courts should not only sanction those situations in which the right owners’ anti-competitive behaviour actually harms the market, but also those situations where rights owners enforce their monopolies only to discourage or prevent others from creating their own works.  The European Court of Justice did give a hint in this direction when it declared, in the Magill case, that ‘the copyright was no longer being exercised in a manner which corresponded to its essential function, within the meaning of Article 86 (now Article 82) of the Treaty, which was to protect the moral rights in the work and ensure a reward for the creative effort, while respecting the aims of, in particular, Article 86’.
  Hence, whenever a publisher occupies a dominant position in the market, it may be in a position to prohibit the creation of new works based on its own works, simply by prohibiting subsequent authors or publishers from making quotations or reproductions for the purposes of criticism, comment, or research.
  The ultimate result of such a prohibition would be similar to that of a refusal to license, i.e., of withdrawing creative knowledge from the public and of controlling competition from subsequent authors. If the courts were to analyse such licensing practices in relation to the functionality of the copyright regime, they would have better grounds to hold that a general prohibition on the reproduction of copyrighted works violates the rules on competition.

3.4 Consumer protection law

While ‘click-wrap’ licences may in principle be held valid under contract law, the fact is that end-users often lack the bargaining power necessary to influence the content of the contract.  As information is increasingly being distributed on the mass market subject to the terms of standard form contracts, end-users are likely to be confronted more and more often with contract clauses that attempt to restrict the use of otherwise public domain information or the privileges normally recognised to them under copyright law.  The only choice of an end-user is often to refuse to transact under the conditions set out in the standard form contract.  In view of the inequalities of bargaining power, the question is whether and to what extent the rules on consumer protection can be applied to safeguard end-users against the imposition of such restrictive contract clauses.  Imposing a duty on rights owners to disclose particular information or to observe specific formalities at the time of the conclusion of the standard form contract does contribute to reducing inequalities between parties, insofar as it compensates for the lack of information or experience on the part of the end-user.  However, such procedural requirements would not eliminate the risk that rights owners might abuse their economic and bargaining position by making systematic use of licence terms that are unfavourable to end-users.  I am therefore mainly concerned in this section with the question of whether certain terms of use included in standard form contracts could be invalidated on the basis of their unfairness or unreasonable character towards end-users of public domain information or copyrighted material.  In other words, could a mass-market licence term that prohibits an end-user from using public domain information or from making quotations or reproductions of a protected work for private or educational use, to take only these examples, be held invalid because it is unreasonably burdensome or contrary to the obligation of good faith?  Would end-users of public domain or copyrighted material be able, as weaker parties to a transaction, to invoke the application of the norms of public order?

In principle, the provisions of the European Directive on unfair contract terms
 cover mass-market licences for the use of public domain information and copyrighted material, provided that the conditions of application are met.  Hence, for the Directive to apply, a first condition would be that the other party to such a licence is a ‘consumer’ as defined in the Directive, that is ‘any natural person who, (…), is acting for purposes which are outside his trade, business or profession’.
   In other words, the rules established under the Directive may offer some level of protection to physical persons, but they would in principle not apply to other categories of users, such as small businesses, libraries, archives, educational institutions and the like.
  By contrast, the section on abusive clauses of the French Consumer Code is said to apply both to ‘consumers and non-professionals’, an expression that the courts have interpreted rather broadly, so as to include cases where professionals transact within their sphere of activity.
  Moreover, the general principle expressed in Article 6:233 of the NBW and in Article 307(1) of the BGB has been recognised to apply not only in contractual relations between a professional and a consumer, but also in relations between professionals.  Legal persons and professionals, like small businesses, libraries, archives and educational institutions, would therefore be admitted to challenge the fairness of standard contract terms on the basis of these two general provisions.

Second, the Directive provides that the assessment of the unfair nature of the terms must relate neither to the definition of the main subject matter of the contract nor to the adequacy of the price and remuneration for the goods and services rendered.  The same requirement exists explicitly or implicitly under the national provisions on standard form contracts.
  However, neither the Directive nor the national legislation gives any indication of what is to be considered as the ‘main subject matter of a contract’.  Standard form contracts usually contain clauses that either deviate from the default rules of contract law or complete these rules.  An example of the first type of clause would be an exoneration of liability clause, whereas an example of the second would be a price-increase stipulation.
  On the other hand, standard form contracts also contain terms that are essential for the existence of the contract itself, in the sense that they are of such substantial significance that without them the contract would not have been formed or that there would be no proper manifestation of intention.  Such essential terms are thus excluded from the definition of a ‘general condition’ included in a non-negotiated contract, thereby escaping judicial review.  In the absence of any relevant court decision on the issue, it is still unclear whether a term that restricts the privileges normally granted to users under copyright law would be considered as pertaining to the main subject matter of the licence.  On the one hand, Elkin-Koren argues that ‘because the permissions and restrictions actually define the nature of what will be delivered in information transactions, restrictive terms may be exempt from the Directive on the ground that they ‘define the product’’.
  In other words, the ‘licence is the product’ and the terms of use are an essential part of the transaction.  On the other hand, it could be argued that the identification of the information licensed and the format in which it is to be delivered in exchange for the payment of the price would constitute the essential terms of a mass-market licence for the use of that information.  

Assuming both that the standard contract is concluded with a consumer and that the term under review does not touch on the essence of the performance, a term will be regarded as unfair under the Directive if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the consumer.  The list presented in annex to the Directive is meant to give an indication of the clauses that may be regarded as abusive or unfair.  The only clause enumerated in the list that could apply in the context of a licence for the use of copyrighted material, is the one that ‘irrevocably bind[s] the consumer to terms with which he had no real opportunity of becoming acquainted before the conclusion of the contract’.  This type of clause relates more to the formation of the contract and to the accuracy of the consumer’s assent to the obligations contained therein, than to the fairness of the contractual obligations themselves. As a result, consumers and professionals alike must turn to the open norm laid down in the Directive and in national private law.  This principle may be invoked every time that the specific provisions on abusive clauses cannot be applied, because the other party is not a consumer, because the term has been negotiated or because the term under review relates to the main subject matter of the contract.  Under both types of provisions, the fairness of a term is assessed by referring, at the moment of the conclusion of the contract, to all the circumstances that surround its conclusion, to the mutually apparent interests of the parties, to the common usage of the trade, as well as to all other clauses of the contract.
  

A term included in a standard form contract is generally regarded as unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties’ rights and obligations arising under the contract to the detriment of the other party.  In order to determine whether a licence term that prevents the use of public domain material or that purports to restrict the privileges for users normally recognised under the copyright act is unreasonable or abusive, courts would have to consider all the circumstances that prevailed at the time of conclusion of the contract.  Admittedly, the outcome of this type of inquiry may vary significantly from one country to another.  Furthermore, the court may come to a different conclusion depending on whether the contested clause pertains to restrict the exercise of a limitation on copyright or the use of public domain material.
  Unfortunately, no relevant case law can provide any guidance. With respect to a licence term that purports to restrict the user privileges normally recognised under the copyright act, the decision of the court may be influenced by the approach traditionally taken towards consumer protection in general and towards judicial review of presumably abusive clauses in particular, as well as by the court’s assessment of the objective pursued by the copyright system.  For example, I believe that a French court would probably be much less likely than a German court to rule that a restrictive licence term is unfair.  The reason for this assertion being that, under French law, the protection of the author is at the core of the system, whereby limitations on copyright are mainly seen as exceptions to the general principle of protection that must be interpreted restrictively.  By contrast, the German copyright system must, besides granting protection to the author, also comply with the principle of Sozialbindung, which dictates that property rights must be used in the public interest.
 

With respect to a licence term that purports to restrict the use of public domain material, it is highly unclear which direction any court would go on the issue of the fairness of such a clause.  Again, a court would be prone to follow the approach traditionally taken towards consumer protection in general and towards judicial review of presumably abusive clauses in particular.  Absent any other circumstance pointing towards a finding of unfairness, would a court be receptive to the argument according to which any contractual restriction on the use of public domain information is as such unfair?  The argument would probably succeed if it were put forward in relation to the use of a work the period of protection of which has expired.  In such a case, the user may also rely on the doctrine of abuse of right.  In a matter involving purely non-protectable information, a court may either decide that the licensor has no right to put a restriction on its use and that the term is therefore unfair, or on the contrary, that the parties are always free to enter into contract with respect to such information and that the agreement must therefore be upheld.

3.5 Constitutional rights

Fundamental rights traditionally protect individuals against interference from the State.  Yet, the argument has increasingly been put forward for the need to protect citizens not only against the actions of the State, but also against those of other powerful people, institutions, and organisations.
  The underlying premise of the application of constitutional rights in private relations is the recognition that fundamental rights XE “Fundamental rights”  constitute principles that are so important to society as to be applied not only in the traditional relation between citizens and the State, but also between citizens themselves.  Constitutional rights thus lie at the basis of the entire legal system and can only unfold to their intended purpose if they are taken into consideration in all areas of the law, including in matters of private law.  Constitutional rights should therefore bind the legislator and the courts, including at the time of enacting private law provisions, of granting damages in tort actions or of enforcing private contracts.  The legal system would otherwise find itself in an unbearable contradiction.  Indeed, the jurisprudence of the European Court of Human Rights and of the former European Commission for Human Rights
 unmistakably points to an indirect application of the rights inside private relations.
  Nevertheless, the horizontal application XE “Horizontal working”  of constitutional rights remains exceptional and is generally held to be much weaker in contractual relationships than in non-contractual situations, since parties are able to exercise their individual autonomy XE “Private autonomy”  at the time of the conclusion of the contract.

The question arises whether a licence term that prevents someone from using public domain material or from making of a quotation or a reproduction for private research or study from a copyrighted work constitutes a valid restriction of the users’ fundamental rights XE “Fundamental rights” . Limitations on copyright, like the authorisation to make quotations, or reproductions for private research or study are the materialisation of the State’s duty with respect to the enforcement of the users’ freedom of expression and right to privacy.  A similar argument could also be made with respect to public domain information.  By designing the intellectual property regimes in such a way that public domain material, e.g. non-protectable ideas and works that are no longer protected, remain free to be used by anyone, the State has fulfilled its duty to ensure everyone’s freedom of expression and right to privacy. 

While a party may, in application of the principle of private autonomy, agree by contract to certain restrictions on the protection or exercise of his fundamental rights, it is generally recognised under continental European constitutional law that an absolute renunciation of a party’s fundamental rights or one that would affect the core of his rights would be null and void.  Although most statutory limitations on copyright have not expressly been declared inalienable, a contractual clause through which a user relinquished all benefit from those limitations could probably be held invalid, most of all if such renunciation led to a serious encroachment upon his fundamental rights.  Accordingly, a sweeping prohibition on users of copyrighted material to make quotations, reproductions for private research or study or ‘any other reproduction for any purpose whatsoever’ would most likely be declared null and void.  If a complete waiver of the exercise of the limitations on copyright is probably invalid, the question remains to what extent parties to a contract may agree to restrictions on the exercise of such limitations. If the restriction has the effect of encroaching upon the core of the right, then the stipulation would be null and void.  Where a restriction does not affect the rights’ essential content, there is no clear answer as to whether such a restriction is lawful or not.  

Even if a contract clause does not have as purpose or as result of interfering with the core of a user’s freedom of expression, the next step is to ask whether the restriction on the user’s freedom is proportional to the objective pursued by the contract.  Generally speaking, the purpose of a licence for the use of copyrighted material is to grant the user permission to accomplish certain acts in relation to a work, which without this authorisation would constitute an infringement.  Such permission is necessary only when a user wishes to accomplish an act that falls within the scope of the exclusive right of the copyright owner.  No permission is needed however, for acts that are covered by a statutory limitation on copyright.  A contract term that restricts or prohibits the exercise of a statutory limitation on copyright essentially takes away the privilege of the user to accomplish a particular act with respect to a copyrighted work.  Arguably, rights owners hope that the grant of such licences of use will leave them in a position to exercise greater control over the use of their work so as to increase exploitation revenues and to prevent possible acts of infringement.  While rights owners are certainly entitled to protect their economic interests, privacy, or reputation within the bounds set by copyright law, would a restriction on the right to quote or to make a parody or news report be considered ‘necessary’ and ‘proportional’ to the interest served by the contract?

It is virtually impossible to determine in the abstract whether a restriction on the user’s exercise of his freedom of expression, through quotes, parodies and news reports or use of public domain material, would be held valid as a means to protect the rights owner’s interests.  The lack of relevant case law on the validity of such contractual restrictions leaves me no choice but to extrapolate ideas from the jurisprudence developed in copyright infringement matters.  In my opinion, there would be cases, where a restriction would be found disproportionate to the objective of the licence, especially if it prevented the user from making a contribution to the opinion-forming process or from taking part in the public debate.  There would be other cases, where such a restriction would have proven helpful to protect the rights owner’s interest.  Between these two extremes would be cases, where the balance could tilt either way depending on the judge’s appreciation of the facts.  In a case involving a standard form contract, a court might conclude, after looking at the respective bargaining position of the parties and at the proportional character of the restriction, that a term that restricts the user’s ability to quote, make a news report or a parody or that prevents someone to use public domain information runs afoul of the principle of objective good faith, or of public order and good morals.

3.6 Abuse of rights theory

In certain countries of continental Europe, like France and the Netherlands, the doctrine of abuse of rights constitutes one of the main instruments of control over the exercise of private rights.
  Since this doctrine can be applied in so many different circumstances and since it has connotations of moral, equity, and public order, its contours are difficult to define.  The most controversial issue regarding the scope of application of the doctrine has been to determine where the threshold lies beyond which the exercise of a right becomes abusive.  One of several conceptions of the doctrine of abuse of rights is based on the idea that all subjective rights fulfil a social function and that rights should therefore be exercised in compliance with their function.  According to this conception, a social finality is attached to all prerogatives, including to the most ‘selfish’ rights of all: property rights.  Such prerogatives are granted to individuals not merely for the benefit of their own self-interest, but even more so for that of the community as a whole.  The exercise of subjective rights contributes to the goals of the community in the sense that, by awarding individuals the advantages that derive from these rights, society makes each individual an advocate of the general interest.  Hence, every subjective right must tend towards the goal for which it has been granted.  Any exercise of a right that is incompatible with the purpose for which it was conferred would amount, under this conception, to an abuse of rights.
 In other words, in countries where the doctrine of abuse of right is accepted, courts may refuse to enforce a subjective right under the doctrine of abuse of rights, if that right has been exercised in an abnormal fashion.  The question arises then whether a licence that restricts the use of copyrighted material beyond the statutory privileges constitutes an abnormal use of a copyright that could be challenged under the civil law doctrine of abuse of rights.  

In France, in a case involving a licence that restricts uses of copyrighted material that are otherwise permitted under the Code de la Propriété Intellectuelle, a court would unlikely conclude that such an exercise of rights is incompatible with the regime’s main objectives of protecting moral rights and rewarding creative effort.  In other words, such exercise would probably be considered to fall within the limits of the French author’s rights system.  Such a licence term would most probably be upheld in France under the doctrine of abuse of rights.  On the other hand, a licence purporting to restrict the use of a work that has fallen in the public domain would most certainly be invalidated as going afoul of the droit d’auteur regime.
  Unless the user were able to prove that the rights owner had no legitimate interest in licensing his rights subject to such a restriction or that she acted with a malicious intent, the restrictive licence term would most probably be upheld under the doctrine of abuse of rights.  Unfortunately, the French courts have never considered this issue. In the Netherlands, commentators have on occasion explored the possible application of the doctrine to the field of copyright law.
  Although the doctrine of abuse of right was invoked in a few cases in defence to a copyright infringement action,
 no court has yet considered the issue at length.  However, I believe that a Dutch court might, depending on the circumstances of each case, refuse to enforce a licence term if it purports to restrict the privileges normally granted to users, on the ground that it constitutes an abuse of rights.  Indeed, in my opinion, copyright law is justified in the Netherlands not only in terms of justice to the author for his intellectual labour or of protection of moral rights, but also in terms of intellectual or cultural usefulness to society.

4. Impact of contractual practices on the public domain

As shown in the previous sections, there is a growing tendency in continental Europe to uphold the validity of on-line standard form contracts.   Even in the absence of case law confirming the legality of mass-market licences that prevent the use of public domain information or that purport to restrict the exercise of user privileges normally conferred under the copyright act, there is reason to believe that such licences would be invalidated only in very exceptional circumstances.  In other words, the rules on copyright and the general limits on freedom of contract seem insufficient to ensure that the legitimate interests of users of public domain information or of copyrighted material are taken into account in licensing agreements.  The question, which must be addressed at this point, is whether the practice of marketing information to end-users subject to the terms of a standard form contract poses a threat to the integrity of the public domain and to the functionality of the intellectual property rights regimes.  To this end, I will try to find out, in the following subsection, how the commodification of information through contracts can be harmonised with the basic tenets of the several intellectual property regimes and how the widespread use of contracts may displace public ordering assumptions. Next, I will consider whether the use of contracts in the information trade tends to increase the amount of information available to the public, or whether it withdraws from the public domain some elements of information that were until then freely available.  

4.3 Displacement of the public ordering assumptions

A quick survey of the current licensing practices carried out on European websites indicates that rights owners increasingly tend to restrict or even to prohibit certain uses with respect to the content made available via the Internet, in a manner that goes far beyond the bounds of intellectual property law. Often, the wording of a click-wrap licence will seem to imply that the restriction on use of the website’s content also extends to the elements of such content that are in principle part of the public domain, because they lack either originality, substantial investment or novelty or because they are no longer protected by any intellectual property right. Other common terms of use that can be found on the Internet simply restrict the making of ‘any reproduction [of the content] for any purpose whatsoever’, wording that could be interpreted as prohibiting the end-user from exercising the privileges normally granted under the copyright act. Another important aspect of the phenomenon of the on-line licensing of information is the manner in which assent to the terms of use is presumed given on the part of the licensee.  Licensors typically assume that through the click of a button on the computer screen or the continued consultation of a website, the licensee has given sufficient assent to be bound to the contractual obligations contained in the on-line licence.  

The terms of use employed by the Dutch information provider, Planet Internet, give a very clear – and slightly extreme – example of such a practice: 

‘Nothing in this publication may, without the prior written consent of the publisher, be communicated to the public or reproduced, including the reproduction by means of print, offset, photocopy, or microfilm or in any digital, electronic, optical or other form or (and if necessary this applies also as a supplement of copyright) the reproduction (i) for the purposes of an enterprise, an organisation, or an institution, or (ii) for purposes of private study or research that are not strictly personal or (iii) for the reproduction in any daily or weekly newspaper or periodical (whether in digital form or online) or in a radio or television broadcast.’ 
  

Evidently, the intention of Planet Internet is to significantly limit the end-users’ capacity to make certain uses of the material posted on its website, whether or not such material is part of the public domain and whether or not the end-user’s intended use would otherwise be legitimate under the copyright act. 

The widespread use of this form of licenses can ultimately upset the traditional balance established by intellectual property law and stand as an obstacle to the accomplishment of the full purposes and objectives of the general public policy. These contracts typically attempt to redefine – outside any intellectual property regime – what is protectable subject matter, and therefore legally excludable, and what isn’t.  For instance, licensors may attempt through standard form contracts to appropriate information that is not be protectable subject matter and that should normally remain freely available to anyone, such as non-original creations, or ideas.  These contracts also attempt to set other conditions of use than those typically admitted under the intellectual property regimes, practice which can frustrate the objectives that the legislator intended to pursue when it defined the scope of protection.  This is particularly evident in licences that purport to prohibit the end-user from making any other use than a private copy.  These agreements increasingly mean that no public domain or exercise of limitations on IP rights exist outside of what the licensor have expressly chosen to authorise.

Such a result cannot have been the intention of most European legislators, at the time they adopted the limitations on copyright allowing the reproduction of protected works for purposes such as quotations, parodies, news reports, or educational uses to take place without prior authorisation of the rights owner.  Limitations on copyright reflect the legislator's assessment of the need and desirability for society to use a work against the impact of such a measure on the economic interests of the rights holders. There are several reasons to limit the scope of copyrights so as to maintain a balance between the interests of rights holders and users
.  The defence of fundamental rights XE "Fundamental rights"  and freedoms, and freedom of expression XE "Freedom of expression"  and the right to privacy XE "Right to privacy"  in particular, therefore constitutes one of the main justifications for the adoption of limitations on copyrights.
  Other limitations are founded on the rules of competition law and industry practice.  The promotion of culture and knowledge forms the basis of yet another category of limitations. Although most statutory limitations on copyright have not been declared expressly mandatory, I believe that it cannot have been the intention of the European national legislators to see the application of all limitations on IP rights categorically put aside with one stroke of the brush.

Moreover, the use of standard form contracts to licence information to end-users contributes to the establishment of a private ordering system.  Indeed, ‘click-wrap’ licences are pervasive in on-line mass-market transactions and purport to bind all users of a work to the terms set by the rights owner.
  As Elkin-Koren explains, the establishment of a private ordering system through mass-market licences does not share the same justification as the statutory copyright regime or as a private ordering system based on negotiated contracts:

‘Market processes reflect values and choices.  They give priority to economic power over other types of power such as political or intellectual superiority.  The effect of market forces may not be mitigated by other social institutions, such as the political process or processes in civil society.  Consequently, rules of use that are the outcome of the market alone are likely to be dominated by the interests of those who enjoy superior economic power.  Thus, the privatization of rule-making processes surrenders decision-making power to commercial players that dominate the market’.

An important characteristic of the typical information licence, like Planet Internet’s terms of use, is therefore that it completely foregoes the normal democratic process.  As Radin further observes:

‘The propertization extension regime is promulgated for a firm, for the firm’s own benefit.  In the limiting case, the regime, for the firm’s private benefit, has superseded the state regime of property, which exists for the benefit of the public as a whole.  The propertization extension regime is not subject to democratic input and debate.  The propertization extension regime was not arrived at by balancing conflicting interests against each other, nor (by hypothesis) will it be subject to continuing rebalancing and checking by the courts.  Sovereignty has been abrogated in favor of whatever firm has promulgated the regime.’

In this sense, I believe along with Elkin-Koren and Radin that the commodification of information through contracts can hardly be harmonised with the basic tenets of the several intellectual property regimes and that the widespread use of contracts may displace public ordering assumptions.

4.4 Effect of increased commodification of information through contracts

The analysis of the impact of the commodification of information through contracts would not be complete if I did not enquire about the potential effect of such a commodification on the production of information and on the integrity of the public domain.  Of course, only if the impact on the supply of information to the public or on the integrity of the public domain turned out to be negative would there be room for some kind of intervention from the State.  Does the use of contracts in the information trade tend to increase the amount of information available to the public?  Or does it withdraw from the public domain some elements of information that were until then freely available?  It would go well beyond the purpose of this paper to conduct an analysis of the economic impact of these contractual practices on the supply of information.  My purpose is rather to examine the possible consequences of an increased commodification of information through contracts from a European perspective.  

To illustrate my point, let me take two rather controversial examples from the United States.  First, let me consider the mass-market software licence agreement employed in the ProCD v. Zeidenberg
 case for the use of a CD-ROM XE "CD-ROM"  containing non-copyrightable telephone listings.  Everyone will recall that the Court of Appeal for the Second Circuit upheld the validity of the licence even if the licence dealt with non-copyrightable subject matter, contrary to the Supreme Court’s decision in Feist Publications v. Rural Telephone Service Co.
  Judge Easterbrook, speaking for the Court, enforced the licence on the ground that it allowed ProCD to engage in price discrimination, selling its database to the general public for personal use at a low price, while selling information to the trade for a higher price.  The Court essentially found that, were it now for this price discrimination scheme, the consumers would be worse off because the maker of the database would have to ask a higher price for its telephone directory.  The licence was, in Judge Easterbrooks’ opinion, the only manner in which ProCD could distinguish between an individual user and a commercial user.  The thought behind this reasoning is that society in general would benefit from having access to a greater amount of information products at a price that would suit everyone’s budget.
 

The second example that I would like to bring up is the licence employed by Celera Genomics Inc. for the commercialisation of its human genome sequence database in the United States.  Convinced that current U.S. copyright law will not sufficiently protect its investments, this biotechnology company demands that anyone wishing to access its genomic database first sign a licensing agreement contracting not to re-distribute the sequence to other users.
  Celera’s licensing practice touched the scientific community at the core, because science generally functions on the free and open exchange of published data as a means to build on pre-existing data.  However, as Pachnanda observes, there are inherent advantages to the production of compilations of data by private enterprises: 

‘The primary advantage of private databases is that they are usually well maintained and better annotated.  Private database producers require more than the clerical entry.  For example, researchers are required to submit relevant journal articles, and cross-reference genetic information from other organisms that are related to the entry of sequences.  Private researchers must also sort through conflicting data because, at times, researchers use different terminology to describe the same sequence.’

In all evidence, the possibility to protect compilations of data through contracts constitutes an important factor for American enterprises in the decision to venture into the production and distribution of a commercial database.  Moreover, it is also clear that makers of commercial databases do give added value to the raw facts and data that otherwise compose the public domain.

Not surprisingly perhaps, opinions are strongly divided in the American literature about the positive effect of an increased commodification of information.  In the recent years, the debate on the commodification of information has focused in the United States on the (un)desirability of implementing a sui generis database right. Polk Wagner contends for example that theories that hold that intellectual property rights are detrimental to the continued flourishing of a public domain of ideas and information understate the significance of the intangible nature of information, and thus overlook the contribution that even perfectly controlled intellectual creations make to the public domain.
  On the contrary, Greenbaum argues that while there are societal needs for databases, the social benefit created by maintaining a healthy public domain, and not privatizing information and facts, far outweighs the benefits provided by the database industry, and any subsequent loss of revenue or market following the implementation of a less favourable copyright regime.  In Greenbaum’s opinion, ‘if Congress must choose between science and industry, the choice should be obvious’.
 

In the European Union, the situation is entirely different since the adoption of the Database Directive in 1996.  European producers of databases do not need to resort to the institution of contracts to protect their investment, since the European legislator has created a sui generis regime for the protection of databases.  The maker of a database, ‘which shows that there has been qualitatively and/or quantitatively a substantial investment in either the obtaining, verification or presentation of the contents has, under this regime, the exclusive right to prevent extraction and/or re-utilization of the whole or of a substantial part, evaluated qualitatively and/or quantitatively, of the contents of that database’.  On the basis of the current national case law, ProCD’s and Celera’s databases would in all likelihood have received protection under the sui generis regime, had these entities had their domicile in the European Union.  As result, European makers of databases 
have the possibility to prohibit someone from extracting and/or re-utilising the whole or a substantial part of the content of that database on the basis of the exclusive right granted under the sui generis regime, rather than on the basis of a contractual obligation.  Whether this sui generis system takes better account of the legitimate interests of both the creators and users of compilations of information than a contractual arrangement still remains unclear.  Although the database regime is the fruit of a legislative process, this process has left many interested parties on their appetite, partly because of the fact that no compulsory licence system was built into the regime.  The creation of this new regime also meant the introduction of new concepts, such as ‘substantial investment’, with which the national courts are now confronted.  Moreover, the European database regime admits, in comparison to the copyright regime, relatively few limitations on the sui generis right.  The fear, particularly in the scientific community, is that essential scientific data will be rendered inaccessible on the basis of this statutory property regime or that the use of such data be restricted on the basis of contractual arrangements.  

In view of the burgeoning of the intellectual property regimes in Europe, one could expect that there would be less need for information producers to resort to restrictive licensing practices to recoup their investment in the production or distribution of information.  By the same token, one could expect that mass-market licences for the use of information would be employed in Europe more as a means to restrict the use of protected material than as a means to exclude otherwise public domain information.  Considering the strength of the European intellectual property system, I can hardly find any real economic justification for any kind of restrictive licensing practice.  Non-protectable information should remain freely accessible for anyone and protected information should be made available only within the boundaries set by the intellectual property regimes.  Any licence term that prevents the use of public domain information or that take away the user privileges normally conferred under the laws of intellectual property would in all likelihood have a detrimental effect on the free flow of information or the integrity of the public domain.
 

5. Conclusion

As this paper demonstrates, there is a growing tendency in continental Europe to uphold the validity of on-line standard form contracts.  Moreover, the rules on copyright and the general limits on freedom of contract seem insufficient to ensure that the legitimate interests of users of public domain information or of copyrighted material are taken into account in licensing agreements.  Even in the absence of any relevant case law examining the legality of mass-market licences that prevent the use of public domain information or that purport to restrict the exercise of user privileges normally conferred under the laws of intellectual property, there is reason to believe that such licences would be invalidated only in very exceptional circumstances.  As a result, the widespread use of on-line licences XE “Shrink-wrap licences”  may end up posing a threat to the intellectual property policy XE “Copyright policy”  objectives and the integrity of the public domain, insofar as they may contribute to displace democratically established public ordering assumptions.  This remark holds true whether the contractual arrangement attempts to reserve non-protectable subject matter or purports to restrict the exercise of user privileges normally conferred under the laws of intellectual property.  In both cases, such contracts have the effect of shrinking the public domain to the extent that contractual arrangements expand rights of control over informational works provided by intellectual property law.  

In an effort to restore the balance traditionally established by intellectual property law, I can think of four possible options: 

1)
To apply the rules on competition and the doctrine of abuse of right in a manner that takes account of the intellectual property policy XE “Copyright policy”  objectives and the integrity of the public domain;

2)  To declare all or some limitations on IP rights mandatory; 

3)
To establish, within the realm of consumer protection law, a presumption of unfairness of standard terms that derogate from the provisions of the law; and 

4)
To promote the development of codes of conduct within the information industry. 

These options are not necessarily mutually exclusive.  A legislator could decide to implement either one or all options.

My first recommendation is to apply the rules on competition and the doctrine of abuse of right in a manner that takes account of the intellectual property policy XE “Copyright policy”  objectives and the integrity of the public domain.  Instead of scrutinising the intent of the monopolist and the harm to the market, the courts should enquire about the motivations that run contrary to the policies behind intellectual property law.  In other words, the courts should not only sanction those situations in which the right owners’ anti-competitive behaviour actually harms the market, but also those situations where rights owners enforce their monopolies only to discourage or prevent others from creating their own works.  The same remark holds true concerning the application of the doctrine of abuse of right – in the countries that recognise its existence.  Depending on the circumstances of each case, the courts should refuse to enforce a licence term if it prevents the use of public domain information or if it purports to restrict the privileges normally granted to users.  The courts could do so on the ground that the licence term constitutes an abuse of rights, as being incompatible with the purpose for which this right was conferred. 

The second option would be to declare a number of statutory limitations mandatory.  Like the limitations of the European Computer Programs and Database Directives have been declared mandatory to preserve free competition, such limitations as the right to quote or to make reproductions for the purposes of comment, criticism, research, or parody, could be made imperative to preserve the users’ freedom of expression. This measure could be based on the fact that European Member States have a positive obligation to protect individuals that derives from the Preamble to the European Convention on Human Rights.  The preamble emphasises the importance of ‘securing the universal and effective recognition and observance of the Rights therein declared’ and Contracting States affirm ‘their profound belief in those fundamental freedoms, which are the foundation of justice and peace in the world’.  Moreover, Article 1 of the Convention compels each Contracting State to ‘secure to everyone within its jurisdiction the rights and freedoms defined in the Convention’.  The introduction of a number of limitations in the copyright regime could be said to represent the fulfilment of this obligation on the part of the State in relation to the users’ constitutional rights.  The risk associated with this measure would be however that, if it were applied across the board, it could prevent valuable contracts to be negotiated and concluded between parties, like between producers of television programmes and broadcasters or between two publishers.  Ideally, limitations would be made mandatory only with respect to standard form contracts.  Another difficulty might be for the legislator to choose which limitations should be mandatory: do all limitations deserve the same treatment?  Should they all be declared imperative or only some of them?  In my opinion, all limitations should not be mandatory for they do not all have the same weight.

A third possibility would be to extend the regulations concerning unfair consumer contract terms to cover copyright matters.  For instance, a term included in a standard form contract could be presumed unfair if it departs from the provisions of the copyright act.  This provision could be incorporated into the ‘grey’ list of contractual clauses that are presumed unfair under consumer protection law, list that derives from the Directive on unfair contract terms.  Such a presumption of unfairness would have the advantage of having a broader application than the first option, since it would not be limited to a certain number of specific limitations.  One inconvenient with this option is that it only apply to consumers, that is ‘any natural person who, (…), is acting for purposes which are outside his trade, business or profession’.  It would in general not benefit legal persons and professionals, like small businesses, libraries, archives and educational institutions, that find themselves in a weaker bargaining position, unless the national law of the Member States would expressly provide so.

The last option available to the legal community in an effort to restore the balance of copyright in the digital environment could be to encourage the development and acceptance of codes of conduct to which could adhere a vast number of copyright holders, such as information providers, collecting societies, producers, publishers, digital rights management systems and the like.  The Directive on electronic commerce already promotes the adoption of codes of conduct in relation to the conclusion of electronic contracts and the notice and take-down procedures elaborated with respect to the liability of on-line intermediaries.  An additional aspect of this self-regulatory mechanism could deal with the issue of on-line contracting on copyrighted material.  Such a code of conduct could promote the adoption of a clause written along the following lines: ‘Every use of the work falling outside the scope of the copyright act requires prior written authorisation from the copyright owner.  This applies in particular with respect to the reproduction, adaptation and communication of the work on an electronic system.’  Such a clause would have the advantage of giving a clear indication to the user of the bounds within which he may make use of the work, since he would only have to refer to his national copyright act to know the extent of his action.  Moreover, it is not inconceivable to think that a contractual clause couched in user-friendly terms might generate greater respect among users than a very strictly worded prohibition.
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